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Court of Appeals of the District of Columbia. 


No. 8424. 

Lee Hutchins, Appellant, 
vs. 

Walter Stilson Hutchins et al. 


1-3 Court of Appeals of the District of Columbia. 

No. 3282. 

Lee Hutchins, Appellant, 
vs. 

Walter Stilson Hutchins and Charles L. Frailey, Executors. 

In the Supreme Court of the District of Columbia, Holding a Pro¬ 
bate Court. 

No. 18983. Adm. Doc. 45. 

In the Matter of the Estate of Stilson Hutchins, Deceased. 

To the Supreme Court of the District of Columbia, holding a Probate - 
Court: 

The petition of Walter Stilson Hutchins and Charles L. Frailey 
for probate of the last will and testament of Stilson Hutchins, de¬ 
ceased, and for letters testamentary respectfully shows: 

I. 

The petitioners are citizens of the United States and residents of 
the District of Columbia, and bring this petition as executors named 
in the last will and testament of Stilson Hutchins, deceased. 

II. 

The decedent, Stilson Hutchins, died in the city of Washington, 
District of Columbia, on the 21st day of April, 1912, having as his 
last domicile said District of Columbia. 
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TIL 

Tlie said Stilson Hutchins died leaving real estate situated in the 
District of Columbia and elsewhere consisting of the following 
parcels : 

Lots 14, 15 & 16, Square *224, improved by certain buildings lo¬ 
cated at or near the corner of 14th <fc G Streets, Northwest. 

Part of lot 7, and of .*17, Square 378, improved by part of the 
“Hutchins Building.” 

Lot 108, Square 515, improved by a market building. 

4 Lots 13*2 to 141, inclusive, Square 515, improved by two 

buildings thereon. 

Lots 10, 11 and 12, Square 406, improved by the “Le Droit Build¬ 
ing” and 516 8th Street, Northwest. 

Part of lots 7 and 8, Square 406, improved by the “Warder Build¬ 
ing.” 

Part of lot 84, Square *210, improved by a stable. 

Part of lot 4, Square 181, improved by 1308 16th Street, North¬ 
west. 

Lots 68, 801, 9 and 179, Square 2530, improved by the “West¬ 
moreland Apartment House. 

Lots 155 and 812, Square *2530, improved by the “Highlands 
Apartment House.” 

Lot 10 and part of lot 9, Square *288, improved by the “Builders' 
Exchange” building. 

Lot 32 and “E,” Square 373, improved by two buildings. 

Parcel 27/6, near Arizona Avenue. 

Parcel 11/14, Conduit Road. 

Palisades of the Potomac property, situated on the Conduit Road, 
and containing about one hundred acres. 

About 10*2 acres of land near Independence, in the State of Mis¬ 
souri, known as “Benton Park.” 

“Governor's Island.” containing several hundred acres of land, 
with improvements, situated in Lake Winnepesaukee, and a tract 
of several acres on the mainland adjoining, in Belknap County, 
State of New Hampshire. 

The Brookmont Farm, so-called, containing about 60 acres, and 
a small tract (less than 5 acres) known as the “Lodge land,” both 
situated in Montgomery County, State of Maryland. 

Your petitioners are informed and believe that the above men¬ 
tioned real estate situated in the District of Columbia has an esti¬ 
mated value of $3,127,200, while the value of that situated in Mary¬ 
land is about $60,000, and that situated in Missouri is about $60,000, 
and that situated in New Hampshire is about $100,000. The said 
Stilson Hutchins also owned an undivided half interest in thirty- 
five thousand (35,000) acres of land in Bath and Highland Counties, 
State of Virginia, but on account of the circumstances surrounding 
the title of the same and for other reasons the value of the said last 
mentioned land is not ascertainable at this time. The decedent also 
claimed title to a tract containing about 300,000 acres of land known 
as the “Haskell Grant” and situated in Russell and Dickenson Coun- 
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ties in the State of Virginia, and in Letcher, Knott, Floyd and Pike 
Counties, State of Kentucky. Petitioners are unable to even approxi¬ 
mate any value to said claim of title, owing to the exceedingly doubt¬ 
ful character thereof and the litigation in respect thereto which 
has been long in progress and now exists. 

IV. 

The decedent, at the time of his death, owned a large amount of 
personal property consisting of stocks and bonds of the esti- 
5 mated value of $806,214; of debts due him, including notes 
and other bills receivable of the estimated value of $120,- 
491, with interest on a portion thereof; also two policies in the Mutual 
Life Insurance Company for $10,000 each on the life of J. F. Russels, 
assigned to said Stilson Hutchins ; of life insurance policies payable to 
his estate aggregating the sum of $77,250; of pictures, books, statu¬ 
ary, rugs, furniture, household and other property of like nature, in¬ 
cluding jewelry, an automobile, etc., of the estimated value of 
$100,000; and finally, cash in banks in the city of Washington 
amounting in all to $31,730. The total value of the above mentioned 
personal estate of the said Stilson Hutchins amounts, as near as said 
value can be estimated at the present time by your petitioners, to 
the sum of $1,155,685. 


V. 

The said Stilson Hutchins died testate, having duly made and 
executed a last will and testament dated October 26, 1910. Said last 
will and testament was filed in the office of the Register of Wills on 
the 24th day of April, 1912. In said last will and testament your 
petitioners, together with Lee Hutchins, one of decedent’s sons, are 
named as executors thereof. Your petitioners have requested said 
Lee Hutchins to join them in this petition, but he has declined to do 
so. Testator in said will requested that the executors named therein 
be not required to give bond for the faithful discharge of their duties 
as such. 


VI. 

At the time of the death of said Stilson Hutchins there were debts 
due by him aggregating the sum of $1,591,522, nearly all of which 
indebtedness is secured, upon the real and personal property above 
mentioned. Of said indebtedness the sum of $360,875 is secured by 
pledge of a large part of said personal property; and the sum of 
$1,223,647 is secured by deeds of trust upon the real estate above 
referred to situated in the District of Columbia. The only unsecured 
indebtedness of the decedent so far as your petitioners are informed 
and believe, represents current expenses amounting at the time of his 
death to about $7,000. 
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VII. 

The said Stilson Hutchins died leaving as his only heirs at law 
and next of kin his widow, Rose Keeling Hutchins, his sons Walter 
Stilson Hutchins and Lee Hutchins, all of whom are residents of 
the District of Columbia, and Mildred Rogers, his grand-daughter, 
the only child of a daughter of the decedent who died during his 
lifetime, and who is now attending Radcliffe College, Cambridge, 
Massachusetts, but who resides with her father in the city of New 
York, State of New York. 

t> The testator also left surviving him a half-sister one of the 

legatees in his said will, whose name is Abbv Somerby, and 
who resides in Atlantic City, State of New Jersey. All the persons 
hereinabove named are of full age. 

The premises considered, your petitioners pray: 

1. That citations issue to the hereinabove mentioned heirs at law 
and next of kin of the decedent according to law. 

2. That the said last will and testament of the said Stilson Hutch¬ 
ins, deceased, filed in this Court on the 24th day of April, 1912, as 
aforesaid, be admitted to probate and record as a will of real and 
personal property, and that letters testamentary issue to your peti¬ 
tioners upon their giving bond in the penal sum of —, conditioned 
upon the faithful performance of their duties as executors. 

3. And for such other and further relief as to the Court mav seem 

V 

meet. 

WALTER STILSON HUTCHINS. 
CHARLES L. FRAILEY. 

We, Waiter Stilson Hutchins and Charles L. Frailev, on oath say 
that we have read the foregoing petition bv us subscribed and know 
the contents thereof; that the matters therein contained as of our 
own knowledge are true; and that those stated on information and 
belief we believe to be true. 

WALTER STILSON HUTCHINS. 
CHARLES L. FRAILEY. 

Subscribed and sworn to before me this 7th dav of Mav, 1912. 
[notarial seal.] WILLIAM K. QUINTER, 

Notary Public, D. C. 

(Endorsement: Petition of Walter Stilson Hutchins and Charles 
L. Frailev for probate of will and letters testamentary. Filed May 
8. 1912. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 
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7 No. 18983. 

Administration. 

Estate of Stilson Hutchins, Deceased. 

Citation. 


Probate of Will. 


Issued May 8, 1912. 

Returnable Mav 20, 1912. 

Summoned the within named Leo Ilutehins personally May 10. 
1912. ‘ 

Rose Keeling Hutchins not to he found. Mav 20, 1912. 

AULICK PALMER, 

Marshal. 

Filed Mav 21, 1912. 

JAMES TANNER. 
Register of Wills, D. C., 
Clerk of Prohate Court. 


8 Application having been made for probate of the last will 

and testament of said deceased, and for letters testamentary 
on said estate, by Walter Stilson Hutchins and Charles L. Frailey; 
it is ordered this 27th day of May, A. D., 1912, that Mildred Rogers 
and all others concerned, appear in said Court on Monday the 8th 
day of July, A. D. 1912, at ten o’clock A. M., to show cause why 
such application should not he granted. Let notice hereof he pub¬ 
lished in the “Washington Law Reporter” and The Evening 8tar 
once in each of three successive weeks before the return day herein 
mentioned—the first publication to he not less than thirty days-be¬ 
fore said return day. 

HARRY M. CLABAUGH, 

Chief Justice. 

E. H. THOMAS, 

Attorney. 


(Endorsement: Order of Publication against Mildred Rogers to 
answer petition for probate of will &c. Filed May 27, 1912. James 
Tanner, Register of Wills, D. C., Clerk of Probate Court.) 


9 The answer of Rose Keeling Hutchins to the petition of 

Walter S. Hutchins and Charles L. Frailey for probate of the 
paper writing dated October 26, 1910, as the last will and testament 
of Stilson Hutchins, deceased, respectfully states as follows: 

1. She admits the allegations of paragraph 1, except that the paper 
referred to is the last will and testament of Stilson Hutchins. 

2. She admits the allegations of paragraph 2. 

3. She is not advised of all the real estate owned by the decedent 



6 LEE HUTCHINS VS. WALTER STILSON HUTCHINS ET AL. 

at the time of his death and therefore cannot either admit or deny 
whether the several parcels of real estate mentioned in said paragraph 
are all of the property of which said decedent was possessed, nor has 
your petitioner any accurate information as to the value of the real 
estate mentioned in said paragraph, and therefore neither admits nor 
denies same. 

4. In answer to the 4th paragraph, respondent respectfully states 
she has no accurate information as to the value of the stocks and 
bonds owned by the decedent at the time of his death, but is ad¬ 
vised, and therefore avers, he was the owner of certain securities 
other then those reported to be in the possession of the trustee, Wm. 
J. Dante. She has no accurate knowledge as to the value of the 
debts, notes and other bills receivable due decedent, nor the amount 
of life insurance on the decedent’s life made payable to his estate and 
therefore neither admits nor denies same. Respondent is not ad¬ 
vised of the value of the other personal property owned bv the de¬ 
cedent at the time of his death, or the amount of monev that was in 
the banks in the city of Washington at the time of his death, and 
therefore neither admits nor denies same. 

[5. In answer to the 5th paragraph respondent admits said Stil- 
son Hutchins died testate, but does not believe the paper writing 
dated October 26, 1910, is his last will and testament. Re- 
10 spondent does not believe said Stilson Hutchins was capable 
of executing a valid deed or contract on the date said paper 
purports to have been executed by him, nor had said Stilson Hutch¬ 
ins been capable of executing a valid deed or contract since the 
month of September, 1909. She admits said paper writing was filed 
in the office of the Register of Wills on the 24th day of April, 1912, 
and at the same time there was also filed decedent’s last will and 
testament, which bears date of May 27. 1908.]* 

[On margin:! Expunged bv order of the Court dated October 
11. 1912.—W. C. T. 

6. Respondent denies that the debts of said Stilson Hutchins at 
the time of his death were over $1,591,522, but she is informed and 
therefore avers that the personal obligations of decedent did not 
exceed $650,000, both secured and unsecured. She denies that the 
unsecured debts of decedent, which include current expenses are only 
$7,000, but is informed and avers that thev are in the neighborhood 
of $20,000. 

7. Respondent admits the allegations contained in paragraph 7. 

In further answer, respondent states [that although it is her belief 

that said paper writing is not the last will and testament of Stilson 
Hutchins; that he was incompetent to execute a valid deed or con¬ 
tract at the time the paper purports to have been executed by him. 
and that same was obtained by undue influence, nevertheless, in view 
of the fact that the respective interests of the heirs at law and next 
of kin of decedent, other than your respondent and Walter S. Hutch¬ 
ins, are in substance not different from those devised to them by de¬ 
cedent’s last will and testament, dated May 27, 1908, and in view of 


[♦Words and figures enclosed in brackets erased in copy.] 
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the further fact that by admitting said paper writing to probate no 
one’s interest in the estate is lessened other than this respondent,] * 
she does not feel it her duty, or that she would be justified in contest¬ 
ing the probate of said paper writing Tat the expense of the others 
interested in the estate for the purpose of securing the small benefit 
that would accrue to herself. The others interested in the estate 
know all the surrounding facts and circumstances and she is advised 
if they have any objection to said paper writing being probated they 
have the right to file a caveat thereto.]* 

[On margin:] Expunged by order of Court dated Oct. 11, 1912.— 
W. C. T. 

And having fully answered said petition, respondent prays that 
the necessarv proceedings may be had in accordance with the law. 

ROSE KEELING HUTCHINS, 

Respondent. 

GITTINGS & CHAMBERLIN, 

Attorneys for Respondent. 

11 District of Columbia, ss: 

I, Rose Keeling Hutchins, do solemnly swear that I have read the 
aforegoing answer by me subscribed and know the contents thereof; 
that the facts therein stated of my knowledge are true and those 
stated as upon information and belief I believe to be true. 

ROSE KEELING HUTCHINS. 

Subscribed and sworn to before me this 27th day of May, 1912. 
[notarial seal.] GRACE M. GODDARD, 

Notary Public, D. C. 

(Endorsement: Answer of Rose K. Hutchins to petition of Wal¬ 
ter S'. Hutchins and Chas. L. Frailey. Filed June 10, 1912. James 
Tanner, Register of Wills, I). C., Clerk of Probate Court.) 

12 Now come Walter Stilson Hutchins and Charles L. 

Frailey, executors of the last will and testament of Stilson 

Hutchins, deceased, dated October 26, 1910, by their attorneys 
Messrs. R. Ross Perry and E. H. Thomas and except to and move 
the Court to strike out, separately and as a whole, all of the fifth, 
sixth (marked 5) paragraphs, and all the allegations of the 7th 
paragraph, except the following, viz: 

“She does not feel it her duty, or that she would be justified 
in contesting the probate of said paper writing,” of the answer of 
Rose Keeling Hutchins, respondent to the petition of said Exec¬ 
utors praying that said will as to the real and personal estate of 
said deceased may be admitted to probate and record and that let¬ 
ters test/mentary issue to said executors. 

The grounds, among others, of this motion are: 

That under the provisions of Sec. 1172 of the Code the said will 
must be construed in bar of respondent’s dower: 


[♦Words and figures enclosed in brackets erased in copy.] 
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That under the provisions of sections 1173 and 1174 of the Code 
a right to renounce ail claim to the devises and bequests in favor of 
respondent existed prior to the filing of said answer. 

That by her said answer respondent has made her election to 
abide by the terms of said will and that, having thus elected, she 
is estopped from denying the validity of said will dated October 
26, 1910, and from assailing, controverting, or in any manner 
questioning the same, and has consented to its ’probate and record. 

That the said allegations of said answer are wholly immaterial 
and impertinent and are reproachful and scandalous as to the 
testator, under whom respondent claims, and whose said will re¬ 
spondent is in law and equity bound by reason of said election to 
sustain. 

That the said matters could not be put in issue as between the 
executors and the respondent in any contest between them respect¬ 
ing the due execution of said will, the mental capacity of the tes¬ 
tator, the existence of undue influence or on any other ground 
questioning its validity and efficacy as the last will and testament 
of the decedent. 

R. ROSS PERRY, 

EDWARD H. THOMAS, 

By R. R. P., 

Attorneys for Executors. 

To John C. Gittings, Esq., Attorney for Mrs. Rose Keeling Hut¬ 
chins. 

Sir: 

Please take notice that the above motion will be called to the at¬ 
tention of the Court and for argument on Friday, the 28th day of 
June, 1912, at the opening of the Court or as soon thereafter as 
counsel can be heard or thereafter from day to day until disposed of. 

R. ROSS PERRY, 

EDWARD H. THOMAS, 

By R. R. P., 

Attorneys for Executors. 

Service of a copy of the above motion and notice acknowledged 
this 22 dav of June, 1912. 

JOHN C. GITTINGS, 
Attorney for Rose Keeling Hutchins. 

(Endorsement: Motion to Strike Out. Filed Jun- 22, 1912. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

13 Respondent in answer to the motion of Walter S. Hut¬ 

chins and Charles L. Frailey, to strike out certain portions 
of the answer to the original petition filed in this cause by said 
Hutchins and Frailey, says: 

She was cited by this court to show cause why the paper writing 
propounded should not be admitted to probate and record, and the 
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portions of her answer objected to were made for the purpose of 
advising the court of the true condition of affairs, and in so doing 
she did not intend to, nor did she waive any rights she may have 
under the law, nor did she ask the court to admit the will to pro¬ 
bate. 

She denies any of the allegations contained in said paper are im¬ 
material, impertinent, reproachful, or scandalous, but on the con¬ 
trary avers there was no other answer which, in equity and good 
conscience that she could file to said petition, knowing testator’s 
incompetency, and having so averred under oath in numerous pe¬ 
titions filed on the equity side of this court, all of which is well 
known to petitioners Hutchins and Frailey. 

ROSE KEELING HUTCHINS, 

Respondent. 

GITTINGS & CHAMBERLIN, 

Attorney - for Respondent. 

County of Newport, 

State of Rhode Island: 

I, Rose Keeling Hutchins, do solemnly swear that I have read 
the aforegoing answer by me subscribed and know the contents 
thereof; that the facts therein stated of my knowledge are true and 
those stated upon information I believe to be true. 

ROSE KEELING HUTCHINS. 

Subscribed and sworn to before me this 26th day of June, 1912. 
[notarial seal.] 

CLARENCE H. WRIGHTINGTON, 

Notary Public. 

(Endorsement: Answer of Rose Keeling Hutchins to motion to 
strike out parts of her answer to Citation and Petition for Probate 
of Will. Filed Oct. 11, 1912. James Tanner, Register of Wills, 
D. C., Clerk of Probate Court.) 

14 Upon consideration of the motion heretofore filed in the 

above entitled cause by Walter Stilson Hutchins and Charles 
L. Frailey, executors of the alleged last will and testament of the 
above named decedent Stilson Hutchins, to strike out certain mat¬ 
ter specified in said motion from the answer of Rose Keeling 
Hutchins, widow of the said decedent, to the petition of the said 
executors praying that the above mentioned will be admitted to 
probate and record, and after argument by counsel for the respec¬ 
tive parties, it is thereupon by the Court this eleventh dav of Oc¬ 
tober 1912, 

Ordered that so much of said motion as relates to paragraphs 
numbered five and seven of the aforesaid answer of the said Rose 
Keeling Hutchins be, and the same is, hereby granted, and the 
said matter in said paragraphs excepted to in said motion is hereby 
stricken from said answer and the Clerk of this Court is directed 

2—3424a 
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to expunge it; further that so much of said motion as relates to 
the sixth (marked 5) paragraph of the said answer is hereby de¬ 
nied and overruled. THOS. H. ANDERSON, 

Justice. 

(Endorsement: Order striking out paragraphs 5 and 7 of answer 
of Rose Keeling Hutchins and denying motion as to sixth (marked 
5) paragraph. Filed Oct. 11, 1912. James Tanner, Register of 
Wills, D. C., Clerk of Probate Court.) 

15 The Answer of Lee Hutchins to the citation to him is¬ 

sued herein on the eighth day of May, 1912, requiring him 
to show cause why the paper writing dated the 26th day of Oc¬ 
tober, 1910, purporting to be the last will and testament of said 
Stilson Hutchins, respectfully shows that he denies that the said 
paper writing dated October 26, 1910, purporting to be the last 
will and testament of said Stilson Hutchins, is a valid last will and 
testament of said Stilson Hutchins, and for grounds of said de¬ 
nial shows: 

1. That according to his best knowledge, information and be¬ 
lief, at the time said paper writing was executed by the said Stil¬ 
son Hutchins, the said Stilson Hutchins was not of sound and dis¬ 
posing mind, nor capable of executing a valid deed or contract. 

2. That the execution of the said paper writing dated October 
26, 1910, by the said Stilson Hutchins was procured by impor¬ 
tunities, persuasion, misrepresentations and undue influence prac¬ 
ticed upon said Stilson Hutchins, which he was at the time too 
enfeebled in body and mind to resist, and that the execution of 
said paper writing by said Stilson Hutchins was not the free and 
voluntary act of the said Stilson Hutchins. 

Wherefore this respondent prays that issues may be framed 
touching the validity of said paper writing as the last will and tes¬ 
tament of said Stilson Hutchins and that the said issues may he, 
by the order of this Court, directed to be tried by a jury in con¬ 
formity with law. LEE HUTCHINS. 

District of Columbia, ss : 

I do solemnly swear that I have read the answer to the citation 
by me above subscribed and know the contents thereof, and that 
the statements of fact therein made as upon personal knowledge 
are true, and those made as upon information and belief, I believe 
to be true. 

LEE LIUTCHINS. 

Subscribed and sworn to before me this Sixteenth day of May, 
1912. 

[notarial seal.] J. WM. RE1LY, 

Notary Public, D. C. 

J. J. DARLINGTON, 

MYER COHEN, 

WM. E. JOHNSON, 

Attorneys for Lee Hutchins. . V ^ 




LEE HUTCHINS VS. WALTER STILSON HUTCHINS ET AL. 11 

(Endorsement: Caveat of Lee Hutchins. Filed June 12, 1912. 
Janies Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

16 Issues. 

Upon consideration of the petition of Walter Stilson Hutchins 
and Charles L. Frailev for the probate of the paper writing bear¬ 
ing date October 26, 1910, purporting to be the last will and tes¬ 
tament of Stilson Hutchins, deceased, the caveat thereto filed by 
Lee Hutchins, and the answer of said Walter Stilson Hutchins and 
Charles L. Frailey to said caveat. It is, by the Court, this 21st 
day of December A. D. 1912, ordered that the following issues be, 
and they are hereby, framed to be tried before a jury on the 7th 
dav of January A. D. 1913: 

1. Was the said Stilson Hutchins, at the time of executing said 
paper writing bearing date Oetober 26, 1910, of sound and dis¬ 
posing mind and capable of executing a valid deed or contract? 

2. W as the execution, by said Stilson Hutchins, of said paper 
writing bearing date October 26, 1910, procured by the undue in¬ 
fluence of any person or persons, exercised over or practiced upon 
the said Stilson Hutchins? 

3. Was the execution, by said Stilson Hutchins, of said paper 
writing bearing date October 26, 1910, procured by misrepresenta¬ 
tions of anv person or persons made to the said Stilson Hutchins? 

THOS. H. ANDERSON, 

Justice. 

The said Walter Stilson Hutchins and Charles L. FraiWy, in. 
open Court, excepted to the framing of said 3rd issue, and noted 
an appeal to the Court of Appeals. 

THOS. H. ANDERSON, 

Justice. 

(Endorsement: Order framing issues and setting date for trial. 
Filed Dec. 21, 1912. James Tanner, Register of Wills, D. C., and 
Clerk of Probate Court.) 

17 To the Supreme Court of the District of Columbia hold¬ 

ing a Probate Court for the said District: 

The petition of Walter Stilson Hutchins and Charles L. Frailey, 
the eaveatees in the matter of the caveat filed in this cause bv Lee 
Hutchins to the petition for the probate of the will of Stilson Hut¬ 
chins, deceased, respectfully showeth unto the Court as follows: 

1. That they are two of the executors named by the said Stilson 
Hutchins in a paper writing purporting to be his last will and testa¬ 
ment dated October 26, 1910, and have filed their petition in this 
Court for the Probate and record of said instrument. That Lee 
Hutchins, who is named as the third executor under the said in¬ 
strument, refused to join your petitioners in the matter of the said 
probate and has filed his caveat against the granting of said probate. 

2. That three issues have been framed by the Court upon the said 
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caveat, one of which issues raises the question as to the testamentary 
capacity of the said Stilson Hutchins at the time the said instru¬ 
ment was executed by him. 

3. That the widow of the said Stilson Hutchins, Mrs. Rose Keel¬ 
ing Hutchins, in her answer filed to the petition for the probate 
of said will, which answer was filed on the tenth day of June, 
1912, averred that the said Stilson Hutchins had not been capable 
of executing a valid deed or contract since the 

1 

month of September, 1909. It is true that said matter was stricken 

from said answer as impertinent and scandalous by order of the 

Court but it nevertheless shows what the said Rose Keeling Hutchins 

mav be called bv the caveator to testifv to as a witness on the 

%> * 

trial of the said caveat. Your petitioner further avers that in 
an answer filed by the said Rc^e Keeling Hutchins in Equity 
cause No. 30.188 pending in your Honorable Court, which answer 
was filed on the 21st day of September, 1911, the said Rose Keeling 
Hutchins averred that at the time of the filing of the bill of com¬ 
plaint in said cause, which was on the 19th day of May, 1911, the 
said Stilson Hutchins had for a long time prior to the said filing 
been mentally incompetent to transact any business whatever. Your 
petitioners are informed and believe that the said Rose Keeling 
Hutchins further stated in her testimony before the Auditor of this 
Court in Equity cause No. 30,461, that Stilson Hutchins during the 

summer of 1909 had acute mania at the Savov Hotel in London. 

«/ 

That he knocked her down and was absolutely insane. She further 
testified that in said summer of 1909 she took said Stilson Hutchins 
to Paris with a nurse trained especially for the insane. She further 
testified that the said Stilson Hutchins while in Paris before sailing 
for America in November, 1909, was entirely out of his mind for 
weeks and that on the voyage over he was entirely deranged. 
18 4. That during the summer of 1913 your petitioner Walter 

Stilson Hutchins was in London. England, and in Paris, 
France. That he had interviews with Doctor J. S. Risien Russell 
of 44 Wimpole Street W. London, England; with Doctor Herbert 
C. Crouch, St. Michaels, Ascot, Berks, England; with Miss Emily 
Read, a trained nurse of No. 8 New Cavendish Street, Portland 
Place, London, W. England; and obtained a statement from Miss 
Janet Gibson, whose address was the Nurses Corporation, No. 8. New 
Cavendish Street, Portland Place, London, W. England, being the 
same address as that of Miss Emily Read. That your petitioner 
Walter Stilson Hutchins procured from each of the said persons a 
statement as to what they would respectively testify to and that the 
substance of these statements is the following: 

Your petitioners expect to be able to prove by the testimony of the 
said Doctor Russell that the late Stilson Hutchins was in his pro¬ 
fessional care and treatment in London in the month of July, 1909, 
for a considerable time and that he sent his patient to Ascot for 
treatment there and that throughout the whole time when the said 
Stilson Hutchins was under Dr. Russell's observation in London and 
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also when he visited the said Stilson Hutchins at Ascot lie, the said 
Stilson Huehins, was of perfectly sound mind and fully capable 
of managing himself and his affairs, so that there was nothing 
in his mental state to preclude his, said Stilson Hutchins, making 
a will or in any way disposing of his property. That the said 
Dr. Russell had during this time many opportunities of observing 
and talking with said Stilson Hutchins and of forming an opinion 
as to his mental condition. 

Your petitioners further expect to be able to prove by the testi¬ 
mony of the said Doctor Crouch that Stilson Hutchins was a patient 
under his care during part of July and August, 1909. That while 
he (Stilson Hutchins) had a very high blood pressure due to calci¬ 
fication of his larger arteries that his intellect was not in anywise 
affected; that his memory was good and that his interest in all mat¬ 
ters, both personal and political, was very keen. That Dr. Crouch 
saw hist said patient (Stilson Hutchins) daily for extended periods 
and that he impressed the Doctor as being a most capable and 
shrewd man of business, with an unusual memory for everything. 
That during the whole of the time he was under Dr. Crouch’s treat¬ 
ment Stilson Hutchins showed no sign of mental infirmity. That 
Dr. Crouch had during this period many opportunities of observing 
and of talking with the said Stilson Hutchins and of forming an 
opinion with respect to his mental condition. 

Your petitioners further expect to be able to prove by the testi- 
monv of the said Janet Gibson that she nursed the said Stilson 
Hutchins at Ascot, England, from July 7th to August 15th, 1909; 
that she had frequent opportunities for observing his physical and 
mental condition during the said period and did observe it; that his 
physical condition improved very much during his stay at Ascot; 
that during this time he was under no restraint so far as the witness’ 
knowledge extends and was mentally quite sane and capable of 
managing his affairs. 

19 Your petitioners further expect to be able to prove by the 

testimony of the said Emily Read that on the 12th of August, 
1909, she was engaged by Mrs. Stilson Hutchins to attend her hus¬ 
band who was then at a nursing home known as St. Michael’s, Ascot, 
England, and on said day went from London to said home; that the 
said Stilson Hutchins appeared to her to be a man whose general 
health was fairly good; that he was able to walk without aid of 
crutches or other support and that his mental condition was normal; 
that she remained in attendance upon the said Stilson Hutchins at 
Ascot until the following Sunday, when she accompanied him to 
the Savoy Hotel in London; that on the following Monday the said 
Stilson Hutchins traveled with her to Paris to join his wife who had 
gone on there alone; that he paid the hotel bill in London, took the 
railroad tickets, looked after the luggage and behaved in every way 
like a traveler in ordinary physical and mental health. That upon 
arriving in Paris the family lived in a flat at No. 3, Rue George- 
ville, Avenue Victor Hugo, which had been taken by Mrs. Hutchins; 
that Stilson Hutchins continued to improve in health and strength 
and every morning walked about half a mile to be shaved and fre- 
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quently went unattended; that nearly every day he went for a drive; 
that on one occasion he went out to dine at a Hotel and on another 
went to the theatre; that he usually had his meals in the apartment 
and frequently had visitors and friends in to dinner in the evening; 

that the said Stilson Hutchins talked frequently with the 
20 said Emily Read and discussed with her his business and 
family affairs; that he told lur his history; that he spoke fre¬ 
quently to her of his sons and of his feeling for them respectively; 
that he spoke to her of his wife; that he told her he was desirous of 
returning to the United States as he wanted to make another will 
before he was taken ill again; that about the middle of October, 
1909, he was taken ill as the result of high blood pressure and was 
in a semi-conscious state for several davs but that when Emilv Read 
left him, which she did on or about the 17th of November, 1909, he 
was rapidly regaining strength and was then able to get up and walk 
about his room; that the said Emily Read has an experience of over 
twenty years as a trained nurse and has attended many people of 
various ages; that she never had any reason to believe that the said 
Stilson Hutchins was otherwise than perfectly normal in his mind ; 
that she never saw the least trace of insanity or inability to attend 
to his business affairs but on the contrary he appeared to her to be a 
strong minded businesslike man and never likely to do anything 
without proper consideration. 

5. Your peitioners further aver upon information and belief that 
counsel for the caveator has stated that he, the caveator, expected to 
prove that the said Stilson Hutchins was not of sound mind in May, 
1908, and continued incapacitated from that time, if not earlier, 
until the day of his death. Further your petitioners verilv believe 
that the said caveator will upon the approaching trial of the said 
issue of insanity call the said Rose Keeling Hutchins as a witness in 
his behalf and in support of the said issue of mental incapacity. 

6. Your petitioners further aver that although thev knew of the 
said statements and testimonv of the said Rose Keeling Hutchins 
before the issues were framed in the pending cause, yet they had 
every reason to believe that the caveator would call said witness in 
support of his caveat. They were fortified in that belief by a state¬ 
ment made bv one of the counsel for the caveator before Mr. Justice 
Anderson in the month of November. 1912. in response to a petition 
of the said Rose Keeling Hutchins, to speed the cause. This state¬ 
ment was to the effect that he (said counsel for the caveator) might 
desire to take the depositions of certain witnesses in Europe. In 
view of the aforesaid statement and testimony of Mrs. Rose Keeling 
Hutchins counsel for the petitioners had every reason to believe and 
did in fact believe that the caveator knew of the testimony of the 
said doctors and nurses heretofore named and that thev were the 
witnesses whose depositions he intended to take abroad. Counsel 
for the caveatees continued in said belief until the month of June, 
1913. when one of the counsel for the caveatees. Mr. R. Ross Perry, 
inquired of one of the counsel for the caveator. Mr. William O. 
Johnson, whether or not he was going to take the depositions of the 
European witnesses during the summer. To this Mr. Johnson re- 
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plied that he did not intend to take any foreign depositions but 
would bring one foreign witness to testify in person. Your peti¬ 
tioners are informed and l>elieve that the witness referred to by Mr. 

Johnson is Miss Amy Wood who as trained nurse came over 
21 to this country with Mr. and Mrs. Stilson Hutchins in the 
latter part of November, 1909, and continued with him until 
the month of August, 1910. As soon as counsel for the caveatees 
learned of Mr. Johnson's determination they at once and on the 21st 
day of June, 1913, wrote to the petitioner Walter Stilson Hutchins 
who was then abroad to see the doctors and nurses in England 
who were referred to in the foregoing statements and testimony 
of Mrs. Rose Keeling Hutchins and to learn from them what they 
knew with respect to the matters covered by the aforesaid state¬ 
ments and testimony of Mrs. Rose Keeling Hutchins. Your peti¬ 
tioner Walter Stilson Hutchins did not receive the aforesaid letter 
which was registered because he had left the place of its address 
before it reached there and under local postal regulations it was not 
forwarded to him and the letter was returned unopened to counsel 
here. Thereupon said letter was remailed to him at his new address. 
Prior to its receipt he had already interviewed the witnesses hereto¬ 
fore named and had secured statements from them. The said Walter 
Stilson Hutchins did not return to this country until about the 
middle of September, 1913, when for the first time counsel for the 
petitioners had knowledge of the matters contained in said state¬ 
ments. Thereupon and on the 23rd day of September, 1913, your 
petitioners filed in this court their motion for a commission to issue 
to the United States consul general in London to take the testimony 
of all four of said witnesses orally. This motion was granted by 
the court on the 6th day of October, 1913. A special appeal from 
said order was allowed by the Court of Appeals of the District of 
Columbia and proceedings were staged by order of this Court. 
Counsel for the petitioners had the cause specially assigned for hear¬ 
ing early in December, 1913, and on the 5th day of January, 1914, 
the Court of Appeals filed an opinion holding that this court had 
no jurisdiction to take the testimony of a witness residing outside of 
the territory of the United States save upon letters rogatory and 
upon written interrogatories and cross-interrogatories. Thereupon 
counsel for your petitioners with the consent of counsel for the 
caveator had the mandate sent down as soon as could conveniently 
be done and have used every effort to file this petition at the earliest 
practicable moment. 

7. Your petitioners do not ask that letters rogatory be issued to a 
proper court in France to take the testimony of Dr. Edmund Gros. 
who is an American citizen, because since the filing of their motion 
for the issuance of the aforesaid commission your petitioner Walter 
Stilson Hutchins has received a letter from his attorney in Paris 
that Dr. Gros refused to testify on the ground of privilege. In view 
of that fact and also of the further fact that the testimony of the 
aforesaid Emily Read covers approximately the same time in France 
as the testimony of the witnesses Marie Marchand and Julia Houy 
would have been directed to and for other good and sufficient reasons 
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your petitioners do not feel justified in going to the expense and 
causing further delay incident to the issuing of letters rogatory to a 
competent French court. 

22 8. Your petitioners do not ask that the testimony of the 

aforesaid Miss Amy Wood he taken in pursuance of the said 
letters rogatory because they have ever} 7 reason to believe as afore¬ 
said that the said Miss Amy Wood is the witness whom counsel for 
the caveator intends to produce personally upon the trial of the afore¬ 
said issues in this cause. Moreover the petitioner Walter Stilson 
Hutchins during his said stay in London endeavored unsuccessfully 

to obtain a statement from the said Miss Amv Wood and was in- 

* 

formed by her counsel that she had been already communicated with 
by the caveator or his representative and expected to come to this 
country to testify in person at the trial. The said counsel for Miss 
Amy Wood refused to permit the said Walter Stilson Hutchins to 
see or have any interview with her and he did not in fact see her or 
obtain a statement from her. 

Your petitioners file herewith as a part of this petition interroga¬ 
tories to be propounded to the said doctors J. S. Risien Russell and 
Herbert C. Crouch and the nurses Miss Emily Read and Miss Janet 
Gibson respectively. 

Wherefore the premises considered your petitioners pray: 

1. That your Honor will grant unto them letters rogatory to be 
issued in the name of the President of the United States and to be 
directed to any judge or tribunal having jurisdiction of civil causes 
in the City of London, England, in the Kingdom of Great Britain. 

2. That your Honor will issue a rule to be directed to the 
said caveator requiring him to file cross-interrogatories to the said 
interrogatories in chief by a certain named day. 

8. That your petitioners be allowed to file by a certain named day 
re-direct interrogatories in reply to said cross-interrogatories. 

4. That your Honor will grant unto your petitioners such other 
and further relief as the nature of their case may require. 

WALTER STILSON HUTCHINS, 
CHARLES L. FRAILEY. 

R. ROSS -, 

E. II. THOMAS, 

C. H. MERILLAT, 

Attorneys for Petitioners. 

We do solemnly swear that we have read the foregoing petition 
by us subscribed and know the contents thereof; that the matters 
therein set forth upon our own knowledge are true and that the mat¬ 
ters therein set forth upon information and belief we believe to be 
true. 

WALTER STILSON HUTCHINS. 
CHARLES L. FRAILEY. 

Subscribed and sworn to before me this 17th day of Januarv, A. D. 
1914. 

[notarial seal.] WILLIAM A. LEE, 

Notary Public, D. C . 
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(Endorsement: Petition of Caveatees for letters rogatory, etc. 
Filed Jan. 19, 1914. James Tanner, Register of Wills, D. C., Clerk 
of Probate.) 

23 The above entitled cause came on for further hearing this 
12th day of October. 1914, and thereupon it is by the Court, 

ordered that the issues pending in said cause upon the caveat of Lee 
Hutchins, and the answers thereto be, and the same hereby are, certi¬ 
fied for trial to Criminal Court No. 2, with the concurrence of Mr. 
Justice Anderson, the Justice presiding in said Criminal Court No. 2. 

And it is further ordered that the proceedings in this Court, con¬ 
sisting of the formal proof of the due execution of the last will and 
testament of the late Stilson Hutchins, dated October 26, 1910, and 
the order of the Court thereon adjudging the formal execution of the 
said last will be also certified to said Criminal Court No. 2. 

WALTER I. McCOY, 

Justice. 

(Endorsement: Order certifying issues and proceedings to Crimi¬ 
nal Court No. 2. Filed Oct. 12, 1914. James Tanner, Register of 
Wills, D. C., Clerk of Probate Court.) 

24 Saturday, April 24, 1915. 

Mr. Justice Anderson Presiding. 

No. 18983. Adm. Doc. 45. 

In re Estate of Stilson Hutchins, Deceased. 

Lee Hutchins (Caveator), Plaintiff, 

vs. 

Walter Stilson Hutchins and Charles L. Frailey (Caveatees), 

Defendants. 

Now come here again the parties aforesaid in manner aforesaid and 
the same jury that was respited yesterday; whereupon, the jury, after 
the case is given them in charge, upon their oath say: 

In answer to the first issue: 

Was the said Stilson Hutchins, at the time of executing said paper 
writing bearing date October 26, 1910, of sound and dispos- mind 
and capable of executing a valid deed or contract? 

They answer “No.” 

In answer to the second issue: 

Was the execution, by said Stilson Hutchins, of said paper writing 
bearing date October 26, 1910, procured by the undue influence of 
any person or persons, exercised over or practiced upon the said Stil¬ 
son Hutchins? 

They answer “No.” 

In answer to third issue: 

3—3424a 
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Was the execution, by said Stilson Hutchins, of said paper writing 
bearing date October 26, 1910, procured by misrepresentations of any 
person or persons made to the said Stilson Hutchins? 

They answer “No.” 

Docket Entries . 

1915, April 24.—Verdict setting aside Will. 

Proceedings before Criminal Court No. 2, Mr. Justice Thomas 
H. Anderson, Presiding. 

JOHN R. YOUNG, 

Clerk, 

By W. F. LEMON, 

Ass’t Clerk. 

Endorsement: 85th Minute Entry. Verdict setting aside Will. 
Filed April 24. 1915. James Tanner, Register of Wills, D. C., and 
Clerk of Probate Court. 

25 And now come the Caveatces, Walter Stilson Hutchins and 
Charles L. Frailey, Executors named in the last will and testa¬ 
ment of Stilson Hutchins, deceased, said last will and testament being 
dated .October 26, 1910, and Walter Stilson Hutchins in his own 
right, and move the Court to set aside the verdict in the above en¬ 
titled cause and grant a new trial on grounds following: 

1. Because of errors of the Court in admitting and excluding evi¬ 
dence. 

2. Because the verdict on the first issue submitted to the jury, 
namely, whether Stilson Hutchins was of sound mind at the date of 
execution of the will of October 26, 1910, was contrary to the evi¬ 
dence and the weight thereof. 

3. Because of errors of the Court in granting prayers on behalf of 
the Caveator. 

4. Because of errors of the Court in refusing to grant prayers on 
behalf of the Caveatces and in modifying over the objection of Cave- 
atees prayers offered on their behalf. 

5. Because of errors of the Court in its charge to the jury preju¬ 
dicial to the Caveatees. 

6. Because of errors of the Court during the progress of the taking 
of the evidence before the jury in not properly instructing the jury 
with reference to evidence offered and admitted in said cause. 

7. Because of errors of the Court in not holding that the Caveator, 
Lee Hutchins, was barred from contesting the mental soundness of 
Stilson Hutchins at the time of execution of the last will and testa¬ 
ment dated October 26, 1910, by reason, at various times 

26 shortly before and shortly after the execution of said last 
will and testament, of having accepted benefits from said 

Stilson Hutchins in business and other transactions and of having 
counseled and advised said Stilson Hutchins to make business trans¬ 
actions and having been a party with said Stilson Hutchins in the 
making of business transactions and execution of deeds shortly 
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prior and subsequent to the date of execution of the last will and 
testament dated October 26, 1910. 

8. Because of misconduct of counsel for the Caveator in remarks 
before the jury prejudicial to the Caveatees. 

9. Because of errors of the Court in admitting evidence of Stilson 
Hutchins’ mental condition prior to March 7, 1910, and subsequent 
to December 19, 1910, with knowledge of the fact that it was ad¬ 
mitted by the Caveator, Lee Hutchins, that he had been a party to 
the execution by Stilson Hutchins of the deed in trust dated March 
7, 1910, and had accepted benefits thereunder and that he had ac¬ 
cepted transfer of stock from Stilson Hutchins on December 19. 
1910, and had been a party to the execution by Stilson Hutchins of 
deeds at intervening dates. 

10. Because of errors of the Court in rulings of law with respect to 
the legal effect upon the case of the caveator of evidence that the 
Caveator, Lee Hutchins, had been a party with Stilson Hutchins in 
various business and legal transactions and deeds in the year 1910. 
and a beneficiary from and under said business and legal transactions 
and deeds undertaken by Stilson Hutchins. 

E. H. THOMAS, 

CHARLES H. MERILLAT, 

Attorneys for Caveatees and for Walter 

Stiteon Hutchins Individually . 


To Messrs. Frank J. Hogan, W. G. Johnson, Meyer Cohen, J. J. 

Darlington, Attorneys for Caveator, Lee Hutchins: 

Please take note that the foregoing motion will be called for hear¬ 
ing before Mr. Justice Anderson in Criminal Court No. 2, on Satur¬ 
day, eighth day of May, 1915, at 10 a. m. or as soon thereafter as 
counsel mav be heard. 

E. H. THOMAS, 

CHAS. H. MERILLAT, 

Attorneys for Caveatees and for Walter 

Johnson Hutchins Individually. 

(Endorsement: Motion for New Trial. Filed Apr. 28, 1915. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 


27 The motion of the caveatees, by their attorneys, Edward H. 

Thomas and Charles H. Merillat, to set aside the verdict of 
the jury in Criminal Court No. 2, rendered upon the issues herein 
and to grant a new trial, coming on to be heard on this fourteenth 
day of May, 1915, and having been submitted to the Court, without 
argument, it is by the Court, this fourteenth day of May, 1915. 

Adjudged, and ordered that the said motion be and the same is 
hereby overruled. 

THOS. H. ANDERSON, 

Justice. 

Let this order be entered now for then. 
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(Endorsement: Order overruling motion to set aside verdict. 
Filed Dec. 3, 1915. James Tanner, Register of Willis, D. C., Clerk 
of Probate Court.) 

28 This cause coming on regularly to be heard upon the peti¬ 

tion of Walter Stilson Hutchins and Charles L. Frailev, pray¬ 
ing the admission to probate and record of a certain paper writing 
dated October 26, 1910, and purporting to be the last will and testa¬ 
ment of said Stilson Hutchins, and upon the pleadings thereon and 
the verdict of the jury rendered upon the trial of the issues hereto¬ 
fore framed herein and directed to be tried by jury; and it appearing 
to the Court from the record of the said trial that by the said verdict 
as to the said issues the jury found, as to the first issue, “Was the said 
Stilson Hutchins, at the time of executing said paper writing bear¬ 
ing date October 26, 1910, of sound and disposing mind and capable 
of executing a valid deed or contract/’ No; and as to the second issue. 
“Was the execution, by said Stilson Hutchins, of said paper writing 
bearing date October 26, 1910, procured by the undue influence of 
any person or persons, exercised over or practiced upon the said Stil¬ 
son Hutchins,” No; and as to the third issue “Was the execution by 
said Stilson Hutchins of said paper writing bearing date October 26. 
1910, procured by misrepresentations of any person or persons made 
to the said Stilson Hutchins,” No; and it further appearing to the 
Court that a motion to set aside said verdict and to grant a new trial 
of said issues has l>een submitted to and overruled by the Justice pre¬ 
siding at the trial of said issues, it is, by the Court, this 16” day of 
July, A. D. 1915, adjudged, ordered and decreed, that the said paper 
writing bearing date October 26, 1910, purporting to be the last will 
and testament of said Stilson Hutchins deceased, is not a valid will 
or testament and that probate thereof be and is hereby denied. 

It is further adjudged, ordered and decreed that the petition of 
said Walter Stilson Hutchins and Charles I.. Frailev for probate of 
said alleged will be and the same hereby is dismissed, each party, 
caveator and caveatee to pay their own costs. 

WENDELL P. STAFFORD, 

Justice. 


From the foregoing decree Walter Stilson Hutchins and Charles 
L. Frailev, the caveatees and Walter Stilson Hutchins in his own 
right appeal to the Court of Appeals and the Court now' fixes the 
amount of the security for costs on appeal at one hundred dollars 
or a deposit in cash of $50 in lieu of a bond and the amount of tho 
security to operate as a supersedeas is now fixed at one thousand dol¬ 
lars. 

WENDELL P. STAFFORD, 

Justice. 

(Endorsement: Probate of Will denied, <fcc. Filed Jul. 16, 1915. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 
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29 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration, No. 18983. 

In the Matter of The Estate of Stilson Hutchins, Deceased. 

Caveatees’ Bill of Exceptions. 

At the trial of the issues in the above-entitled matter (hereinafter 
for convenience called “this cause”), before the Honorable Thomas 
H. Anderson, Associate Justice of the Supreme Court of the District 
of Columbia, and a jury, beginning on the 23rd day of November. 
1914, and ending on the 24th day of April. 1915, the hereinafter re¬ 
cited proceedings were had and evidence given or offered, all before 
the Jury retired to consider of its verdict, namely: 

The Court, by its order in that behalf, directed that the caveator. 
Lee Hutchins, be made plaintiff, and the caveatees, Walter Stilson 
Hutchins and Charles L. Frailev, named as executors in the paper 
writing (hereinafter for convenience called “will”), bearing date 
October 26, 1910, propounded as and for the last will and testament 
of the said decedent (hereinafter for convenience called “testator”), 
be made defendant in the cause; and thereupon, after the jury was 
impaneled and sworn, and the opening statement to the jury for the. 
caveator had been made by his counsel, Charles L. Frailev, called as 
a witness by the caveator, testified that he was an attornev at law, of 
the District of Columbia, with offices in the Columbian Building, in 
the City of Washington, occupied by Mr. A. F. Worthington and 
himself, that Mr. Worthington was his father-in-law, and that he was 
familiar with Mr. Worthington’s handwriting. On being shown the 
will aforesaid he identified as being the handwriting of Mr. Worth¬ 
ington in the body of the will, which was otherwise in typewriting 
the words “mv executors hereinafter named'* and also the words “my 
sons, Walter Stilson Hutchins and Lee Hutchins, and Charles L. 
Frailey.” 

The caveator thereupon offered to read the will in evidence, to 
which counsel for the caveatees objected until after the Register of 
Wills of the District of Columbia had been called and produced all 
papers, if any, that were filed in his office with the will, counsel stat¬ 
ing, on information, that when the will was filed certain other 

30 papers were filed with it; whereupon William C. Taylor, Dep¬ 
uty Register of Wills of the said District, being called as a 

witness, testified, on direct examination, that he had secured the will 
from the Washington Loan and Trust Company of the City of Wash¬ 
ington, District of Columbia, that he filed it with the said Register 
of Wills, in whose custody it had ever since been, and that the clerk 
of the court acting at the trial had obtained it from him and brought 
it into court, and, on cross examination, he testified that the will had 
been in a private vault of the said Washington Loan and Trust Com¬ 
pany, and it was handed to him in a large package containing the 
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will and other papers, which package and the several papers it con¬ 
tained he identified. • • 

Thereupon the said Frailey, being recalled, testified that the 
words on the said package, “Will of Stilson Hutchins and accom¬ 
panying papers, October 26, 1910” were in Mr. Worthington’s hand¬ 
writing; and thereupon the will was given in evidence by the caveator 
and read to the jury, the same being in the words and figures here¬ 
inafter, in a subsequent part of this bill, appearing. 

Thereupon Frederick O. Smith, Jr., called as a witness in behalf 
of the caveator, testified as follows: he resided in Norfolk. Ya., and 
was in the shipbuilding business, employed by the firm of Smith and 
McCoy, Smith of the said firm being his father ; he was thirty years 
old and lived in Norfolk all his life time; was engaged in the employ 
of testator and acquainted with his wife and Lee Hutchins, and 
knew of Walter Hutchins, but was not personally acquainted with 
him, had seen him; he first met Lee Hutchins in Norfolk at the store 
of the Winton Automobile agency; Lee Hutchins purchased a Win- 
ton car and directed that it be delivered to his father at 1003 Mas¬ 
sachusetts Avenue; he, witness, was then the manager of the store, 

which was owned bv Mr. Woodlev. This occurred in 1909. He 

• * 

came up on the steamer with the automobile and delivered it to Mrs. 
Hutchins a few days after Christmas, 1909, and entered the employ 
of testator, being engaged by Mrs. Hutchins, who fixed his salary at 
One Hundred and Twenty-five Dollars ($125) a month. At that 
time, he had not seen testator; remained in the employ of testator 
from December, 1909, until approximately November 1, 1911; and 
a few days after his employment, he saw testator in the vestibule of 
his residence on Massachusetts Avenue. 

The witness was then asked the following question: “State just 
where Mr. Stilson Hutchins was at the time you saw him, what his 
appearance was and what, if anything, he said to you and you to 
him at that time.” to which question caveatees, by their counsel, ob¬ 
jected, upon the ground that caveator was estopped from attacking 
the mental capacity of testator by reason of certain facts next there¬ 
after stated, but as to which no evidence had as yet been offered in 
the cause, the grounds of estoppel assigned being as follows; namely; 

“A. The said Lee Hutchins jointly with the said decedent, Stilson 
Hutchins, on the 28th day of April, 1910, executed and deliv- 
31 ered an agreement under seal whereto the said Stilson Hutch¬ 
ins, John E. McGaw, William J. Dante, and the said Lee 
Hutchins, were the parties of the first part, and a certain Lucas P. 
Loving, trustee in bankruptcy of the Purity Ice Company, Bankrupt, 
was party of the second part, a certified copy of which deed is hero 
shown to the Court. 

(B) The said Lee Hutchins affirmed the validity of the next 
hereinbefore recited deed by filing the same in the Supreme Court 
of the District of Columbia, holding a bankruptcy court, in the 
case entitled In re Purity Ice Companv, Bankrupt, No. 454, Docket 
3, to which cause the said Lee Hutchins was a party, and by as- 
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senting to the decree or order of the said Court in said cause passed 
therein on the tenth day of May, 1910, discharging certain parties 
to said cause from all claims against them on the part of the Trus¬ 
tee in the said bankruptcy cause, as will appear from a certified 
copy of the said decree here shown to the Court. 

(2) Because the said caveator, Lee Hutchins, is further estopped 
as aforesaid by the following matters in pais. 

(A.) Because the said Lee Hutchins on the 27th day of June, 
1910, by his signature thereto, attested as a witness the signature of 
Stilson Hutchins to a certain deed made on the said day between 
William J. Dante, and others, including the said Stilson Hutchins, 
of the first part, and one George D. Farr, of the second part, a 
certified copy of which deed is here shown to the Court. 

(B.) The said Lee Hutchins was a party to the transfer to him¬ 
self and to William J. Dante by Stilson Hutchins of shares of stock 
in the Fischer Art Company standing in the name of the said 
Stilson Hutchins on the books and records of the Fischer Art Com¬ 
pany in the month of December, 1910. 

That, you will see, is after the will was executed. This fact ap¬ 
pears by the deposition of Victor J. Fischer, on file in this cause. 

Your Honor, it is due that we inform the Court also that we ex¬ 
pect to show this estoppel by other matters in pais, to be developed 
upon cross examination of the witnesses for the caveator. In fact, 
I think, one is already before the court, without that. That is, 
your Honor has been informed by Mr. Hogan in his opening 
statement yesterday that on the 7th day of March, 1910, a deed of 
trust was made by Stilson Hutchins and wife to William J. Dante 
as Trustee, conveying all the property that Stilson Hutchins owned 
and all that he possessed, all that he claimed, whether in his name 
or in the name of anybody, reserving in that instrument the in¬ 
come of his property, real and personal, to himself, and providing 
in the instrument that no conveyance of the property could be 
made unless a conveyance was joined in by Stilson Hutchins and 
his wife. 

So we expect to show you that there is an estoppel by virtue of 
that deed, inasmuch as under it Lee Hutchins received, so we w T ere 
informed yesterday, as 1 recall, a paper which gave him an income 
of $50 a month from the income of his father’s property. 

32 Mr. Johnson: That Lee Hutchins received such a paper? 

Mr. Thomas: Mr. Hogan stated such a paper was given. 

Mr. Johnson: He did not say given to Lee Hutchins. He said 
such a paper was signed. 

Mr. Perrv: It did not make anv difference if he took benefits 
under it. 

Mr. Johnson: He did not say he took any benefits under it, 
either. 

Mr. Thomas: He did not say in his opening that he took any 
benefits under it ; that is true. 

Mr. Johnson: He said he signed this paper. 

Mr. Perry: We expect to prove that, however. 

The Court: You expect to prove that? 
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Mr. Perry: Yes, sir. I think it was stated in the opening—at 
least it should have been said—that Lee Hutchins was present when 
the deed was made. 

Mr. Hogan: I could not have stated an untruth, and if I had 
said that in the opening I would have stated something beyond 
the facts. 

Mr. Perrv: We expect to prove that Lee Hutchins was a party 
to the procuring of that deed in trust. 

The Court: 1 can hear you one at a time better, gentlemen, if 
you please. 

Mr. Thomas: It is rather difficult for me to address your Honor 
when counsel are interrupting. 

There were other conveyances made in November and in De¬ 
cember, 1910, to which Stilson Hutchins was a party, made with 
the advice and counsel of Mr. Lee Hutchins.” 

Thereupon, after argument of the said question, the Court over¬ 
ruled the objection of the caveatees and adjudged that counsel for 
the caveator might proceed with the examination of the said wit¬ 
ness, to which ruling in this behalf, the caveatees excepted and the 
presiding justice noted the said exception upon his minutes. 

Thereupon, over such objection and exception, said witness was 
permitted to testify and testified to matters tending to show that 
testator, at the time of executing the said will, was of unsound mind 
and incapable of executing a valid deed or contract. And that 
from the later part of August, 1910, until early in November, 1910, 
he did not see testator. 

And thereupon and thereafter there was offered and given, in 
behalf of caveator, other evidence tending to prove that from, to 
wit. April, 1904. until and including October 26, 1910, the time 
of the execution of the will in controversy, and thereafter, testator 
was not of sound and disposing mind nor capable of executing a 
valid deed or contract; and there was offered and given in behalf 
of caveatees evidence tending to prove the contrary. 

Also during the trial there was offered or given in behalf of 
caveator and caveatees respectively, in addition to other evidence 
not herein set forth, evidence as hereinafter appearing, and the 
proceedings hereinafter appearing, among others not herein set 
forth, were had, the same, together with all the foregoing, being 
for convenience set forth and included in this one bill of 
33 exceptions according to the form of the rule of court in that 
behalf made and provided. 

Thereupon caveator being offered as a witness in his own be¬ 
half. Ct iveatees objected to his being sworn as such witness because 
they claimed he was estopped from attacking the mental capacity 
of the testator, upon the grounds urged as an estoppel against the 
evidence of Frederick O. Smith, Jr. But the Court overruled said 
objection, to which ruling caveatees duly excepted, and over such 
objection and exception, caveator was permitted to be sworn and 
testified as a witness in his own behalf, and testified to matters 
tending to show that at the time of executing the said will, and 
from a time long prior and to a time long subsequent thereto, 
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testator was of unsound mind and incapable of executing a valid 
deed or contract. 

It was stipulated by all counsel, the Court concurring, that all 
general objection's so made, on the ground of estoppel, to permit¬ 
ting the said witness Smith, and the caveator, to testify, when¬ 
ever applicable to any question asked of either, should be consid¬ 
ered as made in detail without repetition of the same. 

During the examination of caveator, the following matters were 
given in evidence: 

(1.) The agreement of April 28, 1910, aforesaid by and between 
testator, one McGaw, Dante and caveator of the first part, and Lov¬ 
ing, trustee in bankruptcy of the Purity Ice Company, bankrupt, 
of the second part, wherein and whereby, among other things, tes¬ 
tator and caveator and said McGaw and Dante severally and re¬ 
spectively contracted and agreed to release and discharge said trus¬ 
tee from any and all claims held by them respectively (except part 
only of caveator’s claim) against said trustee, of the estate of the 
said Purity Ice Company, in consideration of the release by the 
trustee of the several and respective claims against them. 

(2.) In December, 1909, testator gave caveator, who accepted the 
same, 141 shares of stock of the Columbia Peanut Company of the 
par value of $100, and the only sale of which caveator knew was 
a few veal’s before the gift at $250 a share by one Kehoe, a stock¬ 
holder, to one Woodley, manager and stockholder, but at the time 
of testifying caveator could not tell its value; in which enterprise 
testator was a majority stockholder; which 141 shares of stock 
caveator claims to belong to him since said gift. 

(3.) In December, 1904, testator transferred to caveator, by 
deed, the certain property located in New Hampshire, known as 
“Governor's Island/’ and caveator accepted the same, arid there¬ 
after, under and by virtue of said deed, claimed and still claims 
ownership of the said property. 

(4.) Caveator, after conference with the draftsman of the in¬ 
strument, before its execution by testator, and for the purpose of 
his approval being shown testator, approved in writing, the execu¬ 
tion by testator of the deed in trust of March 7, 1910, to Dante, 
and he thereafter, until testator's death, received out of the 
34 revenues of the property conveyed by the said deed, $50 
per month under and by virtue of a written order given by 
testator to Dante on the same date as that of the deed in trust, 
namely, March 7th, 1910.. 

(5.) In June, 1904, caveator traded a lot on II Street which be¬ 
longed to testator, the title to which was in caveator, to E. Francis 
Riggs, for some houses on Yale Street. Caveator signed the con¬ 
tract and the deed. He ignored testator in the transaction and did 
not consider testator capable of executing a deed at that time. 

(6.) During the year 1906, caveator was acting with different 
banks and signed checks under various powers of attorney previ¬ 
ously given to him by testator. 

(7.) Testator gave to caveator, who accepted the same, various 
powers of attorney, to wit, on June 11, 1894, May 19, 1899, Feb- 
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ruary 23, 1895, June 26, 1896; and April 22, 1904, empowering 
caveator specifically to do certain things and to conduct generally 
the business of testator as fully as testator could himself, and 
caveator acted under said powers of attorney, and each of them, 
according to the tenor and effect thereof until 1908 or 1909. 

(8.) Caveator approved and facilitated the exchange by Dante 
and testator in June, 1910, of valuable property of testator, known 
as the Lee Building, encumbered by mortgage, for other property 
known as the Builders Exchange Building encumbered by other 
and larger mortgages than those on the Lee Building, which build¬ 
ing caveator, testator and Dante examined prior to said exchange, 
and caveator was an attesting witness to the deed conveying the 
Lee Building as part of this exchange of properties. 

(9.) In November, or early in December, 1910, caveator knew 
of. and approved, the Mount Vernon Apartment House trade, so- 
called, made by Dante, trustee, by which Dante, as trustee for tes¬ 
tator, obtained said property which was productive, in exchange 
for other valuable property owned by him, but at the time unpro¬ 
ductive. Each of said pieces of property that figured in the trade 
was encumbered, and testator by a special agreement in addition 
to the first trust then on the Mount Vernon agreed that his estate 
and himself should be liable upon a second trust for $57,500. 
Caveator testified that he did not know whether at the time of the 
transaction or later lie knew that testator was required to sign this 
special agreement, but that at the time of testifying he knew such 
to be the fact. 

(10.) From and after the year, 1904. caveator knew of the 
making, and negotiations, by testator, of sundry promissory notes, 
some of them of large amounts, and that such notes passed into 
the hands of innocent holders for value. 

(11.) In January, 1910, caveator knew of the execution bv tes¬ 
tator of notes for $250,000, and a deed of trust securing the same, 
on the Highlands Apartment House in the City of Washington, 
and helped the transactions along as much as he could. 

35 Respecting none of the aforesaid transactions, to which 

testator was party, did caveator notify, or intimate to any 
one that testator was not of sound and disposing mind nor capable 
of executing a valid deed or contract; and while a witness in his 
own behalf, caveator testified that from at least as early as April, 
1904, until his death, testator was at no time of sound and dispos¬ 
ing mind and capable of executing a valid deed or contract, and 
he so thought at the times, but believed it for the good of the es¬ 
tate that the transactions should be effected. 

In December of. 1909. Walter Hutchins requested one Robert 
Rogers, father of Mildred Rogers named in the will in issue, to get 
caveator to take up with testator in New York the matter of the 
purchase by the latter of the present site of the District National 
Bank on (i Street, N. W., between 14th and 15th Streets, in the 
City of Washington. Caveator testified that he recognized the 
value of this property to the Hutchins estate, and was told by 
Rogers that Walter Hutchins wanted written authority from tes- 
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tator to negotiate this purchase, and desired caveator to obtain 
such authority. Caveator discussed the matter with Mrs. Hutchins, 
who stated that she did not object to it if caveator considered it a 
good thing, and then caveator explained the matter to testator, and 
at his request prepared a written authorization for Walter Hutchins 
to consummate the purchase, which testator then and there signed 
with his initials. 

Caveator testified that prior to the execution by testator of the 
deed'in trust of March 7, 1910, caveator had an interview with tes¬ 
tator on March 4, 1910, the main feature of which was that 
caveator informed testator that he and his wife should settle their 
differences about money matters, and assure caveator, in writing, 
that they had agreed and would not bring that subject up again in 
his presence, and that caveator would not visit the house until this 
was done. This was reallv an ultimatum from him, and was the 
only thing he insisted upon, but he did tell testator that he un¬ 
derstood that Walter Hutchins was threatening to discharge Dante, 
and that if Walter had that much power, and if the witness had 
any interest in the estate, it was in jeopardy, and Walter should 
be checked; that Dante was invaluable to the estate and could not 
be replaced. This conversation grew out of the quarrels about 
money which Mrs. Hutchins had daily with testator. When 
caveator left the house that time he did not return until the fol¬ 
lowing Monday, and knew nothing of the deed in trust until Sat¬ 
urday afternoon, when Edwin C. Brandenburg brought a draft of 
it to caveator's room, and ran over it hastily, and wanted to know 
what caveator thought of it. Caveator said that he thought it 
was excellent if it could be brought about, and asked if testator 
would sign such a paper. Brandenburg said he thought die would 
and would like an expression of caveator’s views on the subject; 
caveator said he would not go to the house, and declined to tele¬ 
phone. 

Brandenburg said, “Give me something to indicate your position 
in the matter,” and caveator took the paper, or the- jacket it came 
in and wrote in pencil a few words which lie thinks were: 
36 “I entirely approve of the deed in trust.” or, “the within 
deed in trust as prepared bv Brandenburg,” and.signed it; 
that is everything caveator had to do with the deed in trust and 
he knew nothing more about it until it was signed and recorded. 

It appears from the testimony of caveator that he had attended 
Harvard Law School one year and finished with the Columbian 
University Law School in Washington in 1887, and lived in Wash¬ 
ington with his father until March, 1889, when he went abroad 
with his father to sell foreign patent rights of the linotype machine, 
returning in March, 1890. He did work for his father in New 
York and from the autumn of 1891 to April 1892 stayed in Wash¬ 
ington with his father. At his father’s request he lived with him in 
Washington from April, 1894 until the autumn of 1897. For the 
next ten years he lived in appartments in Washington or at the 
Brookmont house in Maryland a short distance from the District 
line. He was secretary of some of his father’s corporations, includ- 
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ing the ice company and the market company, and the Fischer Art 
Company, and in 1894 he had a power of attorney to represent his 
father and later was given other powers of attorney. W hen the 
Purity Ice Company went into bankruptcy it owed him money for 
services rendered and $1,400 for actual cash money witness had 
advanced to it. His father had advanced the company several 
thousand dollars, which it owed testator, and the company also owed 
Mr. McGaw, mostly for salary. There was a question of liability of 
testator with respect to the company. The trustee in bankruptcy 
was going to bring suit to collect the amount of so called subscrip¬ 
tions of testator and witness to stock in the ice company. It involved 
a claim against Stilson Hutchins of thirty or forty thousand dollars. 

He identified as genuine the signatures of testator, himself, Mc¬ 
Gaw and Dante to an agreement dated April 28, 1910, with Lucas 
P. Loving, trustee in bankruptcy of the Purity Ice Company, and 
the agreement in question was introduced in evidence. The paper he 
supposed was drafted by Loving. Mr. Brandenburg had a great deal 
to do with getting it lip. The purpose was to relieve his father of 
the liability they claimed he was under. His father had lost sixty 
thousand dollars or more in the venture. 

In April 1904, his father had given him a general power of at¬ 
torney, and he had acted frequently under it until 1908 or 1909, 
and had endorsed notes and signed checks under it calling for mil¬ 
lions of dollars. Witness for ten years or more had t>cen treasurer of 
the Columbian Peanut Company, in which his father was a large 
stockholder. In October. 1907, his father had written him two 
letters saying he was needed here in connection with this business, 
and he came here and took up the peanut business with his father. 
It concerned trouble between the manager and witness’ brother. 
Witness settled the trouble at his father s request. In October, 1909, 
his father had written him as to his health, and about notes in the 
peanut company, witness had looked after his father s peanut com¬ 
pany interests between the two years, his brother having nothing to 
do with it. One share of the peanut stock had been trans- 
37 ferred to Walter and stood in his name until 1909. 

Shortlv after October 18. 1909, caveator was told bv testa- 
tor that tye would give caveator the stock of the Columbia Peanut 
Company, owned by testator, if caveator wanted to engage in the busi¬ 
ness of this company, to which caveator replied that when he could 
arrange to work at it. he would he glad to have the stock. In 
December, 1909, caveator was told by testator that he was going 
to give him the peanut company stock, and on the same day testator 
instructed Dante to get the stock out. which was done, and testator 
handed it to caveator, who accepted the same. The stock had been 
endorsed, and caveator then owned one share, and from that time 
caveator held in excess of 140 shares of the peanut Company stock, 
and was treasurer of the company and active in connection with it. 

In 1894, the Fischer Company sold him 250 shares of its stock, 
and witness testified that he bought the shares for $7,500 and paid 
for them. He received the certificate and the certificate endorsed 
in blank “Lee Hutchins” was offered in evidence. The certificate 
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was dated Dec. 1, 1894, the minutes of the meeting showed it was 
held Dec. 6, 1894. Witness said the certificate was delivered after 
Dec. 6, 1894. He could not remember when the money was paid, 
but should say it was paid as Mr. Fischer, president of the com¬ 
pany, wanted the money. He did not know when he took the 
certificate out of the box. The stub entry was put in evidence 
showing certificate No. 13 for 250 shares issued to Lee Hutchins 
dated Dec. 1, 1894, transferred from Rosa Fischer, original certifi¬ 
cate No. 9, and that this certificate was received Dec. 1, 1894, by 
Lee Hutchins. Witness said he did not remember when he endorsed 
the certificate in blank but said: “soon after 1 received it, which was 
a habit and custom with father and me, either of us, to endorse 
certificates like that in blank so thev could be utilized handilv.” 
The certificate was put in the tin box in the safe. He had never 
transferred that certificate to any one. Across the fact of the cer¬ 
tificate in Dante’s handwriting in red ink was written “Cancelled 
April 24, 1903, by issue of No. 14. Rosa Fischer 149 shares No. 15. 
Lee Hutchins 101 shares.’’ Certificate No. 15 was in Dante’s hand 
writing, was dated April 24,1903, the receipt for it was Lee Hutchins 
per W. J. Dante. It was endorsed in blank by witness. He could 
not tell when he endorsed it. Across its face was written in Dante’s 
hand-writing “Cancelled Dec. 20, 1906, by issue of certificates 18 and 
19.” He had nothing to do with that. The stub entry of certificate 
No. 18 was in Dante’s hand-writing and stated it was for one share to 
Rosa Fischer by transfer Dec. 20, 1906, from Lee Hutchins. Wit¬ 
ness had no knowledge whatever of that transfer. The stubs of cer¬ 
tificate 19 showed it issued to Lee Hutchins Dec. 20,1906, transferred 
from Lee Hutchins No. 15 for 100 shares. The receipt was signed 
by W. J. Dante in Dante’s hand-writing. Witness had nothing 
whatever to do with that transaction. 

The stub of certificate No. 20 read “Issued to W. J. Dante Dec. 19, 
1910. Transferred from Stilson Hutchins certificates 2 and 6.” 

The receipt was signed in blank, W. J. Dante, in Dante’s 
38 hand-writing. Witness had nothing to do with that transac¬ 
tion. The stub of certificate 21 showed 398 shares issued to W. 
J. Dante, trustee, Dec. 19, 1910, transferred from Stilson Hutchins 
certificate- 2 and 6. The receipt was signed W. J. Dante’s trustee in 
Dante’s hand-writing. Witness had nothing to do with the transfer 
except he signed the certificate as secretary. He had signed it in 
blank, and had signed a lot of the certificates previously in ad¬ 
vance. Certificate 21 was issued to W. J. Dante, trustee. It was issued 
to him as trustee for the estate of Stilson Hutchins, the property of 
Stilson Hutchins. Certificate No. 22 was for 150 shares issued to 
Lee Hutchins Dec. 20, 1910, transferred from part of certificate 21. 
He had received that certificate. The receipt was signed by him in 
blank. He had received the certificate as secretary. The certificate 
was for the 149 shares and the 1 share “that is transferred out of my 
name earlier in the book.” 

He was present at the store of the V. G. Fischer Art Company on 
Dec. 19, 1910. His father, Fischer and Dante also were present. 
Mr. Fischer “had heard about these 150 shares of stock being trans- 
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ferred out of my name. In fact, it was transferred to him, but I 
had not known until then that it was my stock that had been trans¬ 
ferred/' Fischer made this statement in testator’s presence, bring¬ 
ing it up although he had promised witness not to broach it. 
Fischer insisted upon having the stock transferred back and “it was 
Mr. Fischer’s insistence entirely that resulted in that 150 shares 
being put in my name, and the 1 share being put in Dante’s name 
to qualify as an officer and director of the Company, which he then 
was made for the first time. 

He succeeded father as trustee and vice president, by Mr. Fischers 
insistence also.” 

At that time Dante had possession of the stock that stood in tes¬ 
tator’s name, by virtue of the deed in trust he supposed. Fischer 
said he was afraid if that block of stock remained in the possession 
of the estate that Mrs. Hutchins and Walter, whom he was equally 
afraid of, would use it to make trouble for him, with control of the 
company. The larger part of Fischer’s remarks at this time re¬ 
lated to Mrs. Hutchins and her threatened action about the Girl 
and the Brook picture. A\ itness’ father said that lie did not re¬ 
member about the stock being issued to witness. “When l recalled 
to his mind how it came to be issued to me and how it came to be 
my stock, he said he did not remember it, but he did not deny it. 
He used these words, T don’t dispute it, but I don’t remember it:’ 
Finally he said to Mr. Dante, ‘Well, if you think it is all right, if 
you think it is his stock, why turn it over to him,’ and that is the 
only thing that he said, or that I remember father said, about the 
matter.” 

Stilson Hutchins had his first stroke February 7. 1904. Witness 
saw his father at the time of his first stroke, and in the following 
months. Testator went away April 22, 1904. witness going with 
him to Atlantic City. Later that year witness was with his father at 
Pomfret, Connecticut. His father went to Europe from December 
1904 until March, 1905. when witness saw him again in 
39 Washington. Ilis father went to Europe in June and he next 
saw him when lie returned here in October, 1905. 

Caveator then saw his father at the office. 

In May, 1903, he went to New Hampshire, and stayed there 
until September, 1900, witness seeing him a few days before he 
sailed for Europe, returning in the autumn of i900. From 
then until the summer of 1907 he came to the office a good 
deal. After he left, witness did not see him again lintil early in 
October, 1907. In January, 1903, witness sailed with testator for 
Europe and was with him there until the latter part of February". 
Testator returned to this country soon after witness. The summer 
of 1908, testator spent two or three weeks with witness at Governor’s 
Island, and that autumn witness lived with testator at testator’s 
home here and at the Highlands where they" took an apartment 
until in December, 1908: witness next saw testator in Augusta, 
Georgia, in Januarv. 1909, remaining with testator, who was ill, 
about a month. Testator returned to Washington April 5, 1909; 
witness was in New Hampshire but returned April 21, 1909, and 
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talked with testator at the Highlands, his father leaving for Europe 
April 23. Witness next saw testator December 6, 1909, on his ar¬ 
rival in New York. He went with testator to Atlantic City, Decem¬ 
ber 10, 1909, and witness leaving there saw testator when he arrived 
in Washington December 21, 1909. From then until the latter part 
of May, 1910, testator lived at his home in Washington, and until 
prior to March, 1910, witness saw testator practically every day, 
sometimes twice a day. He saw testator March 4, 1910, and next 
March 7, 1910. Later throughout that vear witness saw and talked 
with testator on a number of occasions f)oth in Washington and in 
New London, and also talked with him on a brief visit testator made, 
to New Hampshire. 

Testator’s mental condition from the time of his first stroke in 
1904, with a few set backs progressed upward until October, 1905. 
From October, 1905, until his last stroke, testator’s mental condition 
was steadilv downward. 

i/ 

Asked what conversation, if any, that was prior to the appoint¬ 
ment of a trustee in March, 1910, between testator and himself about 
witness’ willingness to abandon his, caveator’s, power of attorney 
from testator if Walter’s power of attorney was revoked, witness said: 
“I might have said that. I don’t remember it, but I might have said 
it’’—at the interview with his father March 4, 1910. 

He said he telephoned to Brandenburg March 7", 1910, to find out 
the situation as to the deed in trust, and Brandenburg informed him 
it had just been recorded. 

On Cross examination caveator stated that he had studied law in 
Columbian Law School and had been admitted to the bar in 1887. 
He had hung out his shingle as a lawyer for a couple of years. He 
had used the general power of attorney given him by his father in 
1904, at various banks to endorse notes in his father’s name. He had 
used it a good many times since May, 1907, in connection with 
Fischer Art Company notes and Columbian Peanut Company 
40 notes, and in connection with other matters. When his father 
left here in April, 1904, witness did not consider him a man 
of sound and disposing mind, and thought him incapable of making 
a contract. He could not have bought a piece of property under¬ 
standing^’ or have made a valid deed. 

His father’s condition improved up to 1905, hut he would not say 
that he ever became capable of executing a valid deed or contract or 
became of sound and disposing mind, but there were times in 1905 
when witness would not be certain in his own mind that his father 
was incapable of executing a valid deed or contract. The power of 
attorney given him April 22, 1904, was given him at a time when 
he had no doubt that his father was not capable of executing a valid 
deed or contract, and he so knew when he took the paper. His father 
had given him a deed to Governor’s Island in December, 1904. He 
did not think he told anybody his father was incapable at that time 
of making a valid deed or contract. 

In 1907, witness was a party to a suit brought by the Purity Ice 
Company against his father and others. Mr. Brandenburg repre¬ 
sented his father, and was witness’ attorney on some occasions. Wit- 



32 LEE JIlTCHIXS VS. WALTER STlLSOX HUTf'HIXS ET AL. 

% 

ness did not suggest to Brandenburg a Committee ought to be ap¬ 
pointed for his father. In 1908 he had little or no doubt that his 
father was incompetent; ho was getting in a pretty bad condition. 
His father had another attack in December, 1908. In Augusta, 
Georgia, in 1909, when he was with his father, the deal for the 14th 
and G Streets pro[»erty was closed whereby his father acquired this 
property, paid some money, and Mr. I)anie, as agent for his father, 
gave a deed of trust to secure deferred payments. Witness said noth¬ 
ing to anybodv al>out his father not being competent to make the 
transaction. Witness was present in February, 1910, when his father 
signed a deed of trust and notes to secure $250,000 on the Highlands. 
He was in no doubt as to his father not being capable at any time 
during that year of executing a valid deed or contract, and not being 
of sound and disposing mind. He had made no effort to prevent the 
execution of the Highlands deed of trust by his father, but, on the 
contrary, had helped it along. The Highlands notes were not origi¬ 
nal, but renewal notes. About this time the Builders' Exchange ne¬ 
gotiation was pending. He did not interfere to prevent it, but helped 
it along. At the time he and his father executed the Purity Ice 
Company agreement under seal dated April 26, 1910, it was his opin¬ 
ion his father was incapable of executing a valid deed or contract. 
He must have known at the time that the agreement was filed in the 
Purity Ice proceeding in Court, and supposed he did know that it 
would be presented to the Court to be acted upon. On Friday, March 
4, 1910, when he last saw bis father l>efore the deed in trust was exe¬ 
cuted lie did not think his father was capable of executing a valid 
deed or contract. He made no objection to his father executing that 
deed or to it being recorded but on the contrary helped it along. He 
had talked over the Builders' Exchange deal with his father and 
Dante liefore bis father left for New I^ondon, and the terms of trade 
and time for deferred payments was talked over. Tie did not 
41 think his father was of sound and disposing mind and capable 
of making a valid deed or contract when the deed was exe¬ 
cuted. but facilitated the deal. His consent was not necessary, but 
he approved Dante being given a commission of $3,000 for selling 
the Hudson building belonging to testator on F Street, in July, 1910. 
When the separation between his father and Mrs. Hutchins was un¬ 
der negotiation in October, 1910, he suggested to no one his father 
was not of sound mind. He saw his father at the office several times, 
may be a half dozen times, that month. He knew of the negotia¬ 
tions for the Mount Vernon Apartment house and approved of the 
deal, as they got rid of two unproductive properties and obtained one 
they knew was a money making investment. He knew his father 
was going to execute the deeds. He did not think him at that time 
capable of making a valid deed or contract. In December. 1910, he, 
witness, was secretary, and signed the minutes of the meeting of the 
Fischer Art Company of December 19, 1910. The minutes stated 
that on motion of S’tilson Hutchins, Mr. Fischer was authorized to 
establish a branch office in New York City, and that the entire stock 
of the company was voted for Fischer, Lee Hutchins and Dante as 
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trustees of the company. In September, October and November, 
1910, he had heard of his father giving Dante directions as to busi¬ 
ness matters. He claimed to own the peanut company stock given 
him by his father. It was worth probably $250 a share. His father 
in December, 1909, ga^e him 142 shares. 

On re-direct examination, witness said that he did not notify the 
banks and others that his father was of unsound mind and incapable 
of transacting business because it would have been disastrous to his 
estate as his Father's interests were complicated and encumbered. 

Asked why he not only did not oppose but helped along the sign¬ 
ing of the Highlands deed of trust and notes in February, 1910, wit¬ 
ness answered: 

“Because it was indispensable to get them signed to renew the 
Highlands loan, or the property would have been sold under the 
mortgage, under the hammer. I will add about this that this is 
Mrs. Hutchins’—” Whereupon counsel for caveatees interjected as 
follows: 

“Mr. Merillat: I desire to object to the answer of the witness, your 
Honor, and to the question. 

“The Court: What is the point of the objection? 

“Mr. Merillat : On the ground that whether the Highlands loan 
was maturing or not, if this witness knew that an incompetent man 
was signing that the question is objectionable because that cannot in 
any wise have any relevancy or pertinency—the necessities of getting 
it signed—to the inquiry here as to the mental condition of the testa¬ 
tor; and I want to give notice if that is done we propose to ask the 
lenders of the money—and I know the objection will come from the 
other side—whether or not they would have taken these notes and 
would have taken that ded of trust had they known or been ap¬ 
prised that Stilson Hutchins was incompetent.” 

42 . But the court overruled the objection and caveatees 
excepted. 

Asked why he helped along or facilitated the Builders Exchange 
deal, witness replied: “Because it was a good deal. It was beneficial 
to the estate and the property, and to all of our interests.” By “all 
of our interests” he meant everybody who is interested in the estate 
of the testator. 

George A. Mills, a witness on behalf of the caveator, was sworn 
and his direct examination was begun on December 7, 1914, and he 
was interrogated at length on direct, cross and redirect examination, 
and dismissed from the witness-stand on December 9, 1914. 

After the witness had left the witness-stand, and several other wit¬ 
nesses for the caveator had in the meantime been examined, on 
January 13, 1915, he was recalled by counsel for the caveator to 
testify further to matter which counsel stated had first come to their 
knowledge December 20, 1914; and upon the suggestion of counsel 
for the caveatees that counsel for the caveator should state to the 
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Court what they expected to prove, the following occurred at the 
bench, out of the hearing of the jury: 

“Mr. Hogan: Subsequent to the time when Mr. Mills was on the 
stand, I learned for the first time that he had the following knowl¬ 
edge, which I inquired of him about, and now purpose to recall him 
for: 


“That lie took Mr. Stilson Hutchins in the year 1910 to the office 
of Mr. A. S. Worthington twice, once in August, when Mr. Stilson 
Hutchins was stopping at the Highlands, and the other time in the 
early part of November, when he was stopping at the home of Walter 
Hutchins; and this latter time was just shortly before he returned 
to his home on Massachusetts Avenue, which day we have fixed as 
November 7, 1910. 

“The circumstances of the first time I expect to prove to be these: 
Mr. Hutchins one day when Mr. Mills took him riding, while he 
was stopping at the Highlands late in August, told Mills to take him 
to Mr. Worthington’s office. Mr. Mills did so. Mr. Worthington 
was there. Mr. Hutchins was in Mr. Worthington’s private room. 
Mr. Mills was in the hall. Mr. Mills heard no part of the conver¬ 
sation. Mr. Hutchins did not tell him any purpose for which he 
went there, and said nothing about it when he came out. After he 
had left the office, Mr. Mills did not ask him. 

“The circumstances of the next occasion were these: While 
Stilson Hutchins was at Walter Hutchins’ house in the fall of 1910, 
Mr. Mills took Mr. Hutchins for a ride. This was the last time Mr. 
Mills took him out before Mr. Hutchins returned home. Mr. 
Hutchins on that occasion stated to Mr. Mills that he was never 
going back home, and the next time Mr. Mills saw him he was back 
home. So that fixes the time as early in November, 1910. He helped 
Mr. Hutchins into his machine. When they were in the machine 
Mr. Hutchins turned to Mr. Mills and said, Mills, drive me to Mr. 

Worthington’s office. He took him down there. It was in 
43 the morning. Mr. Worthington was not in his office. A 
young, man came into the hall and said Mr. Worthington 
was out. Mr. Hutchins said he would wait. Mr. Hutchins got 
terribly irritated and excited. He was more excited than Mr. Mills 
had ever seen him lief ore in his life, so much so that Mr. Mills tried 
to get him out of the office and told him to come along. 


‘‘The Court: When was this? 

“Mr. Hogan: A few days after the will was made. 

“Mr. Hutchins responded to Mr. Mills’ efforts to get him to come 
out bv saying. No, I am going to wait here. God damn it, I am 
going to wait. God damn it, they got me to sign a paper that they 
knew I didn’t intend to sign and they have got to change it. I am 
going to wait until they change it.’ Mr. Mills says, ‘I never saw 
Mr. Hutchins in such an excited condition. I did my best to quiet 
him, and finally got him out into the public hall. While waiting 
for the elevator, he wanted to go back into the office. He said, ‘I 
am going to wait. I am going to wait and see that—’ using profanity 
and applying opprobrious terms—and make him change that paper! 
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Finally Mr. Mr . Mills got Hutchins into his machine. While they 
were riding around, he turned and said, ‘Mills, T want you to take 
me back to Worthington the next time we go out. I am going to 
make them change that paper, by God.’ Also during the ride, and 
a little later on, he said, ‘Mills, I want you to know that I want them 
to change that paper they got me to sign. They knew I didn't intend 
to sign it.’ 

“Mr. Mills will testify that he knew nothing about any paper be¬ 
ing signed, and never at that time or any other time had any talk 
about a will. He did not take Mr. Hutchins hack as he requested, 
paying no more attention to that request than he did to many like 
requests made about the same time. 

“Mr. Mills, upon being excused from the witness stand, immedi¬ 
ately retired from the court room, and has at no time since been in 
the court room for any interval of time whatever. 

“Counsel for the caveator learned of these indictments subsequent 

to the time thev had Mr. Mills on the stand. You will remember 

«/ 

that Mr. Mills said he volunteered no statement to counsel on either 
side, and, having come into the possession of this knowledge since 
that time, we now propose to recall him as a witness. 

“Mr. Thomas: When did you first come into knowledge of it? 

“Mr. Hogan: When Mr. Dante was on the stand. 

“Mr. Thomas: How long ago? He has been on the stand since 
the 9th of December. 

“Mr. Hogan: While he was on the stand. T will call him as the 
first witness when Dante gets off. 

“Mr. Thomas: I submit, your Honor, this ought not to be per¬ 
mitted. 

“Mr. Hogan: It was December 20th .” 

Whereupon the following occurred; 

Counsel for the caveatees stated that as the witness had been 
thoroughly interrogated, on both direct and cross-examina- 
44 tion, as to what had happened in the months covering the 
time of the matter to which it was desired to have the witness 
testify, counsel for the caveator had no right to recall the witness, 
and ought not to be allowed to do so, in the exercise of the court’s 
conceded discretion, wherefore counsel for the caveatees objected; 
and, after a short colloquy between court and counsel for the cavea¬ 
tor, counsel for the caveatees requested to be heard on the question 
whether declarations of the testator made subsequent to the execu¬ 
tion of the will in controversy were admissible. Thereupon the 
court announced that it would hear argument of the question, and 
the same was argued by counsel for the respective parties, in the 
course of which counsel arguing the question for the caveatees con¬ 
tended as follows: that the declaration by a testator after the exe¬ 
cution of a will which is in the nature of a historical statement is 
under no circumstances admissible; that the proposed evidence had 
nothing to do with the question of undue influence, nothing to do 

with the state of the affections of the testator, it was solelv a state- 

• 7 (/ 

ment in reference to some paper, not described, but from which an 
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inference could be drawn that the will in controversy was referred 
to; that the evidence could not be offered as part of the res gestae; 
that upon its face it did not tend to show any want of mental ca¬ 
pacity; that declarations of this kind could not he admitted to show 
undue influence; that a statement made subsequent to the execution 
of a will by a party could not invalidate it ; that subsequent declara¬ 
tions are hearsay and inadmissible on the question of the validity or 
invalidity of a will; that while the acts of the testator, how he ap¬ 
peared, how excited he was, and any statement that he made except 
in reference to his will was admissible, the statement of the testator 
which was supposed to refer to the will was inadmissible, because too 
indefinite; that it offered upon the inference that he was speaking 
about the will the evidence did not go far enough on that proposi¬ 
tion ; and that if the evidence did go that far still it should not be 
admitted as a statement tending to invalidate the paper. 

Resuming, the following day, counsel for the cavcatees stated as 
follows: 

“Before Mr. Mills is called, may it please your Honor, we renew 
the objection made in the course of the argument yesterday. We 
object to the admissibility of the testimony of Mr. Mills on the 
grounds stated in the argument: first, on the general grounds stated, 
and secondly, on the ground stated that the reference he proposes to 
make to some paper is entirely too indefinite to be connected with 
any declaration concerning the will." 

And thereupon counsel for the caveatees moved that the proposed 
evidence he excluded under the issue of undue influence and also 
under the issue of misrepresentation; that it he entirely confined to 
testamentary incapacity; that the words “some paper" or similar 
words be eliminated, as too indefinite and as throwing no light on 
any declaration of the testator regarding his will: and that the 
45 testimony be excluded if it purported to contradict or impair 
the validity of the will of the testator if he were found to be 
of testamentary capacity. 

Thereupon the court stated as follows: 

“There is but one question for the Court to dispose of at this time; 
that is whether this witness may now he recalled for the purpose of 
testifying in regard generally to what occurred within two or three 
or four days after the execution of the will, while Stilson Hutchins 
was in the company of the witness Mills. 

“It would be quite impossible for the Court to now rule upon any 
one phase of the testimony because the only light that the Court 
has on the subject is the tender of certain proof. When the witness 
comes upon the stand certain questions will be submitted to him, 
which will indicate the matter to which the witness is expected to 
respond; and at that time, and that time only, can the Court deal 
with a concrete proposition. The matter is too general now for the 
Court to undertake to deal with it.” 

Thereupon counsel for the caveatee stated as follows: 

“May it please your Honor in order to save our rights. I respect¬ 
fully ask at this point to be allowed an exception on the record, for 
your Honor’s refusal to rule on the motion I have Just made.” 
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The witness then being recalled testified as follows: 

In August and October, or the first part of November, 1910, he 
took testator, at his request, to Mr. Worthington’s office; upon the 
occasion in August testator saw Worthington at his office and re¬ 
mained less than half an hour ; witness did not hear anv conversa- 
tion between testator and Worthington on this occasion; he took 
testator to Worthington’s office the first part of November, 1910, 
from the home of the caveatee, Walter S. Hutchins; witness went 
to said house to take testator for a ride, and, after thev had been 
out a few minutes, testator said: 

“Take me down to Worthington's office,” which witness did, upon 
arrival at Worthington’s office, a young man came out and said 
Worthington was not in, but testator said he could wait, and, upon 
being told by the young man that he did not know what time Worth¬ 
ington would he in, said: “I do not give a damn; I am going to 
wait,” testator got very much excited, more so than witness had ever 
seen him before, and witness suggested that they leave Worthing¬ 
ton’s office and return later, which testator refused to do, and said: 
“No, God Damn it; they have got me to sign a paper that they know 
I did not intend to sign”; witness got testator out in the hall where, 
applying an abusive epithet to Worthington, the testator said: 
“Worthington got me to sign a paper he knew damn well I did not 
intend to sign”; testator was cursing and going on and hollering 
loud and waving his hands, and witness endeavored to persuade him 
to leave and finally got him in the elevator and took him downstairs 
and got him in the automobile in which they had driven to 
46 his office, where testator said: “Mills, 1 want you to bring 
me down here again”, and witness said: “all right”; testator 
continued: “They have got me to sign a paper I did not intend to 
sign”; witness never took testator back there again and never re¬ 
ferred to the matter again; testator stated to witness: “I want you 
to know they got me to sign a paper I did not intend to sign”; this 
statement was made in the electric automobile of witness. 

During the giving by the witness of the foregoing testimony, and 
at the point at which he quoted the testator as saying “they have got 
me to sign a paper that they knew I did not intend to sign,” counsel 
for the caveatees moved to strike out the expression, on the ground 
that it was too indefinite, that it did not appear that it was a 
declaration concerning the will; immediately upon which counsel 
for the caveator said, “What difference does it make what paper it 
was? and the Court remarked, “it goes only to the weight of the 
testimony. I do not understand you offer this for the purpose of 
proving the fact,” to which counsel for the caveator said “Of course 
not”: Whereupon, after further colloquy between the court and 
counsel one of the counsel for the caveatees said: “In order to get 
the record straight, your Honor, in reference to my objection that 
this is too indefinite to throw any light on the will—that is the 
expression he had used—I desire to be allowed in the record to re¬ 
serve an exception,” upon which the court remarked, “Proceed,” 
and the witness continued his testimony without further objection 
by counsel for the caveatees. 
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^ illiam J. Dante being called as a witness by the caveator to 
sustain the issues, and each of them, on his behalf, the caveatees ob¬ 
jected to his being sworn, upon the following grounds, each of the 
matters of fact stated in which counsel for the caveatees stated they 
expected and offered to prove, namely: 

(1.) Because the witness, Wiliam J. Dante, was estopped from at¬ 
tacking the mental capacity of the testator, Stilson Hutchins, at the 
time he executed the last will and testament in question, on the 26th 
day of October, 1910. by each of the facts next hereinafter stated. 

(<z.) The said William J. Dante jointly with the said decedent, 
Stilson Hutchins, on the 28th day of April, 1910, executed and de¬ 
livered an agreement under seal Whereto the said Stilson Hutchins, 
John E. McGaw. WJliam J. Dante and Lee Hutchins, the caveator, 
were the parties of the first part, and a certain Lucas P. Lov¬ 
ing, trustee in bankruptcy of the Purity lee Company, bankrupt, 
was party of the second part, a certified copy of which deed is here 
shown to the court: 


(b.) The said W illiam J. Dante affirmed the validity of the next 
hereinbefore recited deed by filing the same in the Supreme Court 
of the District of Columbia, holding a bankruptcy Court, in the case 
entitled In Re Purity Ice Company, Bankrupt, No. 454, Docket 3. to 
which cause the said William J. Dante was a party, and by 
47 assenting to the decree or order of the said Court in said cause 
passed therein on the 10th day of May. 1910. discharging 
certain parties to said cause from all claims against them on the 
part of the trustee in the said bankruptcy cause, as will appear from 
a certified copy of the said decree here shown to the court. 


(2.) Because the said William J. Dante is estopped from giving 
any evidence or doing any acts, to attack the mental capacity of the 
testator, Stilson Hutchins, at the time he executed the last will and 
testament in question, on the 26th day of October, 1910. 


The grounds of the said objection are the following: 

(a.) The said W illiam 4. Dante was a party to a certain deed in 
trust, made and delivered on March 7, 1910, between the said testa¬ 
tor, Stilson Hutchins, and his wife. Rose Keeling Hutchins, on the 
one part, and himself, William J. Dante, trustee, on the other part, 
a certified copy of which deed in trust is here shown to the court. 

(b.) The said William J. Dante was a party to a certain deed of 
trust made and delivered on March 22, 1910. between himself, the 
said testator, Stilson Hutchins, and Rose Keeling Hutchins, on the 
one part, and Frelinghuvsen and Dobbins, trustees, on the other 
part, to secure the Mutual Life Insurance Company of New Jersey 
the sum of $250,000 a certified copy of which deed is here shown to 
the court. 

(c.) The said W illiam J. Dante was a party to a certain quit claim 
deed made and delivered on March 23, 1910. wherein the said Wil¬ 
liam J. Dante, trustee, and the said testator. Stilson Hutchins, and 
Rose Keeling Hutchins, granted to Thomas F. Walsh of Colorado, 
their rights in alley-wav in square bounded by 14th and loth Streets, 
New York Avenue and II Street, being part of original lots 1, 2, 14, 
15 and 16, in Davidson’s subdivision of square 222 in the City of 
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Washington, District of Columbia, a certified copy of which deed is 
here shown to the court. 

(c/.) The said William J. Dante was a party to a certain deed, made 
and delivered April 4, 1910, between himself and the said testator, 
Stilson Hutchins, and Hose Keeling Hutchins, on the one part, and 
(4. C. Purvis of Philadelphia, Pa., on the other part, to secure the 
payment of $30,000 to the Philadelphia Saving Fund Society of 
Philadelphia, the said deed conveying lot 12, square 377, a certified 
copy of which deed is here shown to the court. 

(c.) The said William J. Dante was a party to a certain deed made 
and delivered on June 27, 1910, conveying part of original lot 12, 
square 377, in the City of Washington, District of Columbia, from 
himself, trustee, and said testator, Stilson Hutchins and Rose Keeling 
Hutchins, to George L). Farr, a certified copy of which deed is here 
shown to the court. 

(/.) Said William J. Dante was a party to a certain deed made 
and delivered on July 15, 1910, conveying parts of original 
48 lots 12 and 14, in the City of Washington, District of Colum¬ 
bia, (square 377) from himself and said testator, Stilson 
Hutchins, and his wife Rose Keeling Hutchins, to the William Hay¬ 
den Company, a certified copy of which deed is here shown to the 
court. 

(</.) The said William J. Dante was a party to a certain deed, made 
and delivered on December 17, 1910, from himself and said testator, 
Stilson Hutchins, and his wife, Rose Keeling Hutchins, to the Wash¬ 
ington Heights Apartment House Company, conveying lot 10, square 
293, and part of lot 90, square 212, in the City of Washington, Dis¬ 
trict of Columbia, a certified copy of which deed is here shown to the 
court. 

( h .) The said William J. Dante was a party to a certain deed in 
trust, made and delivered on December 17, 1910, from himself and 
the said testator, Stilson Hutchins, and his wife, Rose Keeling Hutch¬ 
ins, to the National Savings and Trust Company, to secure $57,500, 
deferred purchase money upon lot E in Harness’ and Hanley’s sub¬ 
division of part of square 373, in the City of Washington, District of 
Columbia, also lot 32 in said square 373 in the City of Washington, 
District of Columbia, a certified copy of which deed is here shown to 
the court. 

But the court overruled said objection and permitted said witness 
to be sworn, to which ruling caveatees excepted, and thereupon said 
• caveatees, bv their counsel, objected to said witness being permitted 
to testify upon precisely the same grounds as those interposed and 
st» y ed against the witness being sworn. 

But the court also overruled the said last-mentioned objection, to 
which ruling of the court the caveatees excepted, and over such ob¬ 
jections and exceptions, and each of them, the said witness was per¬ 
mitted to testify, and testified on direct-examination, among other 
things, to facts occurring within a period of time embracing the 
dates of the several matters recited as aforesaid, and including the 
time of execution of the will in controversy, tending to prove that 
the testator was of unsound mind and incapable of making a valid 
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deed or contract ; and on cross-examination, testified, among other 
things, that in his, the witness’s opinion, the testator was at the time 
of execution of the said will, of unsound mind and incapable of 
making a valid deed or contract. 


Counsel for caveator having given notice to counsel for caveatees 
that certain physicians would be called to testify and counsel for 
caveatees having objected, counsel for caveator formally tendered as 


witnesses for caveator Doctor Zachariah T. 


Sowers, 


Doctor William 


Gerry Morgan and Doctor Smith Ely Jellitfe, stating that it was con¬ 


ceded that Dr. Sowers was the medical attendant of Stilson Hutchins 


for a period of thirty-five years prior to his death; that he attended 
him for an attack of paralysis in February, 1904, and thereafter to 
the first of June, 1910, and from March, 1911, until his death; that 
this physician would be tendered to testify respecting the mental and 
physical condition of Stilson Hutchins from February 27, 
49 1904, for the purpose of showing his mental incompetency 

long prior to the year the will in question was made, and 
during that year, as well as after the time the will in question was 
made, but did not offer the witness to make any disclosure of con¬ 


fidential communications as counsel understood the law; that Dr. 


William Gerry Morgan attended the testator subsequent to 1904 on 
intermittent occasions, and was called in to attend him regularly in 
the early part of November, 1910, and did attend him throughout 
the years of 1910, 1911, and up to the time of his death, and that he 
saw the patient on the 20th of October, 1910, the day of the execu¬ 
tion of tlie alleged will; and said witness was also tendered to testify 
respecting the mental and physical condition of Stilson Hutchins 
during the time he knew him, for the purpose of showing his mental 
incompetency long prior to the year the will in question was made, 
and during that year, as well as after the time the will in question 
was made, but not to testify to any disclosure of confidential com¬ 
munications; that Dr. Jellitfe was called in consultation as a mental 
expert by Dr. Morgan, and examined the patient, Stilson Hutchins, 
at his home on the 12th of May, 1911, and thereafter in the presence 
of Drs. Morgan and Sowers and Dr. Ruffin on the 14th of May, 
1911; that Dr. Jellitfe’s testimony will be offered first as an expert on 
mental questions, irrespective of his examination of the patient; and 
second, if the court rules that it is proper so to do, to have his testi¬ 
mony to the conditions found by him on the examination; but no 
one of said doctors was offered as a witness to disclose what could 


properly be called confidential information obtained by them in the 
course of their attendance on the patient and necessary for them to 
treat the patient in a professional capacity. Said tenders were made 
to the court out of the presence of the jury. Counsel for the cave¬ 
atees objected to the witnesses testifying or being sworn, or called to 
the stand, on the ground that they were incompetent to testify under 
Section 1073 of the Code, and could not be even called to the witness 
stand and sworn, because that would compel the caveatees to object 
to their testimony in the presence of the jury. The court heard 
extended argument on the questions raised by the counsel for the 
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caveatees and ruled that the said witnesses might be called, but that 
they could not be permitted to testify as to any information which 
they acquired in attending the patient in a professional capacity 
which was necessary to enable them to act in that capacity, and was 
confidential in its nature, which would exclude any communication 
made by the patient with reference to any ailment or disease, or sup¬ 
posed ailment or disease, and any knowledge obtained by the physi¬ 
cian by personal examination of the patient; that the said physicians 
could only be examined as to communications made by the patient 
without reference to any ailment or disease, or supposed ailment or 
disease, and constituting no part of the patient’s discussion with the 
physician as to any existing or supposed ailment or disease, and as to 
knowledge obtained not by personal examination of the patient, but 
from general observation, such as other witnesses, whether physicians 
or laymen, would have gained in a general way from noticing what 
was palpable and obvious. And the court permitted counsel 
50 for the caveators to call the said witnesses and have them 
sworn and testify in the sause within the limitations above 

stated. 

Whereupon Dr. Zachariah T. Sowers, being called as a witness 
on behalf of the caveator, testified as follows: 

He is a physician, having been engaged in the practice of his pro¬ 
fession in Washington since 1872; knew T testator about thirty-seven 
years, and was his physician all that time, prior to the first of June 
constantly, irregularly of course, whenever he got sick, except for a 
few months during his last illness from about the first of June, 1910, 
until March, 1911. 

Thereupon the court cautioned the witness as follows: “I may 
say to you, Doctor, that you must carefully avoid in answering any 
of these questions stating anything that Stilson Hutchins may have 
said to you, or anything that you may have learned by any exam¬ 
ination that you made of him.” 

Witness was then asked the following question: 

“Q. Now, Doctor, going back of 1904, will you describe, as ob¬ 
served by you, the kind of man Stilson Hutchins was?” 

To w’hich question caveatees objected as coming within the in¬ 
hibition of the statute and because from w^hat source witness got his 
information was not distinguished in the question. Whereupon the 
court cautioned the witness thus: “Doctor, limit yourself to your ob¬ 
servations simply, the same sort of observations you w T ould have made 
of any other man, whether he w r as your patient or not.” 

And the witness answered: “Yes, sir. Well, Mr. Hutchins was a 
strong and vigorous man both mentally and physically.” 

Being then asked whether he observed prior to 1904 testator’s treat¬ 
ment and the way he spoke to his wife, the witness answered that the 
appearance testator presented to him during that time was an old 
man proud of a beautiful and accomplished wife, and he treated her 
with the greatest possible courtesy. “I never saw anything to the 
contrary.” 

The witness was then asked "to state what he observed of the testa- 
6—3424a 
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tor, the way lie treated and spoke to his wife and in her presence sub¬ 
sequent to 1004, to which question caveatees objected upon the 
ground that it did not refer to the question of testator’s sanity or 
not, but mainly that it did not distinguish between knowledge that 
witness acquired in a confidential capacity and general knowledge 
that anybody could have acquired. 

But the court overruled the said objection, to which ruling cave¬ 
atees excepted, and ihe court remarked to the witness: “Doctor, be 
careful now to limit voursclf simplv to what you casually observed 
while you were there in the house in respect of the matter about 
which you are inquired of, as distinguished from what you might 
have learned professionally.” 

And the witness answered that testator’s treatment of his wife was 
Very different than formerly, he used very profane language, obscene 
language, he was in every way very irritable; this was not 
51 confined to testator’s treatment of his wife, in his treatment of 
others he was just the same. He used profane language, ob¬ 
scene language, and he was extremely irritable to the nurses and 
everybody who came in contact with him. The witness testified that 
lie only saw testator when he visited there professionally. 

The examination of the witness continuing, caveatees, by Mr. 
Perry, of their counsel, objected to his further examination, unless 
there was a statement made bv him in each instance, when answer- 
ing a question, that he was distinguishing from what he had learned 
in a professional capacity and what he had learned otherwise. 

Whereupon the court remarked: “The Doctor has given the as¬ 
surance that he will try to do that. (To the witness). Have you in 
answering these questions recognized the distinction that the court 
pointed out and that Mr. Perry called attention to?” and the witness 
replied: “yes, sir, T think so,” and the court said: “Proceed then.” 
To which caveatees objected, stating that the competency of the 
answers could not lie fixed by a criterion of that kind; and the court 
remarked: “Perhaps not.” but overruled the said objection and the 
caveatees excepted to such action of the court. 

And. after the noting of such exception by the court, the witness 
testified that he visited the testator at his hrnie, before testator went 
to Connecticut in 1910, and upon the remark by counsel for cave¬ 
atees to counsel for caveator, “T understand you are asking him 
whether he attended there professionally,” counsel for caveator said, 
“yes. visited him professionally”; and the witness proceeded, over ob¬ 
jection by caveatees as to each statement, upon the ground that the 
matter thereof was within the prohibition of the statute, to testify 
concerning testator’s manner of treating people, his nurse or other 
persons in witness’s presence, and of testator’s language in their pres¬ 
ence. stating that, as the case went on, testator got worse and more 
violent; his language, if possible, was more obscene, and his treat¬ 
ment of persons who came to see him was more violent; it was a grad¬ 
ual increase instead of decrease; on one occasion, when in his own 
bed room, testator spoke of wanting to go home, did not realize that 
he was in his own home; that testator would manifest his anger by 
gritting his teeth and looking like a man who was savagely rated; 




LEE HUTCHINS VS. WALTER STILSON HUTCHINS ET AL. 43 

and after the statement of each of said matters counsel for caveatees 
moved the court to strike out the answer of the witness, upon the 
ground of the objection aforesaid, and in each instance the court 
overruled the objection and caveatees excepted to the action of the 
court. 

The witness was then asked the question: “Doctor, would it be 
possible for you in stating your opinion, in the event the court should 
rule that you might state it, of the mental condition of Stilson Hutch¬ 
ins with respect to soundness or unsoundness in the year 1910, to 
separate in your mind, the matters and things observed and learned 
by you in your professional capacity in treating the patient, and for 
the purpose of enabling you to treat the patient, from those matters 
and things observed and learned hv you as any other observer?” 

To which question caveatees objected because it asked witness to do 
an impossible thing, and his saying that he could do it could 
52 not change the fact that an impossible thing was asked, but 
the court overruled the said objection, whereupon the follow¬ 
ing occurred: 

“Mr, Perry: An exception is noled; and in addition to the ob¬ 
jection stated to this question and the preceding question, I object 
on the further ground that the Doctor does not pretend to have seen 
the witness at the time that the will was made, or between the dates 
that he has given, and that therefore he is incompetent to testify what 
the mental condition was at the time it was made.” 

“The Court: He is not asking what his condition was on that par¬ 
ticular date. He is asking whether his mind is cast in that sort of a 
mold that would enable him to carefully separate that information 
which came to him professionally and that which came to him from 
ordinary observation, the same as would he noticeable or observable 
by any other witness, layman or physician or what not. Is that the 
scope of your question.” 

“Mr. Hogan: Yes; that is the question. 

“Mr. Perry: An exception is noted for the reasons stated. 

“Mr. Johnson: The answer should be yes or no, I submit. 

“Court: Yes, vou mav answer Doctor. 

“The Witness: Your Honor, I understand the question, I under¬ 
stand also that I am to place myself in the position of a layman and 
not a doctor. 

“The Court: That is, can you distinguish between what you may 
disclose here under the rulings of the court, as to any information 
coming to you professionally, and that which simply came to you by 
your ordinary senses, by way of observation, the same as a layman? 

“The witness: I think I can, sir.” 

And thereupon the witness was asked the following question: 
“Now, Doctor, considering solely and exclusively the things you 
heard and observed of Stilson Hutchins made as a layman, and ex¬ 
cluding any professional or medical knowledge that you got for the 
purpose of treating him, or for the purpose of acting in your capacity 
as a physician, excluding any diagnosis that you made of any 
physical ailment that he might have had, will you state your opinion, 
if you formed one, as to whether or not Stilson Hutchins was men- 
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tally sound or unsound during the year 1910, at the times you saw 
him?” 

To which question eaveates objected upon the grounds before 
stated, but the court overruled the said objection and caveatees ex¬ 
cepted to the action of the court, whereupon the witness answered: 
“I w’ould consider him unsound.” 

Thereupon caveatees for the same reasons stated in the objection 
to the question, moved that the said answer be stricken out, which 
motion was overruled, and to such action by the court the caveatees 
excepted. 

Augustus S. Worthington, a witness produced hv the caveatees, 
testified as follow’s: 

He is a member of the bar of the District of Columbia, and the 
will in controversy was prepared by him. When testator told him 
that he, testator, wanted him, witness, to dra\v the will testator 
53 gave him an envelope which contained tw’o former w’ills, one 
dated 1902 and one dated 1908, and there w’erc some other 
papers in the envelope, statements of testator’s assets or debts, or 
something of that kind, and a memorandum in the papers some¬ 
where about a will of 1904. Witness took these papers to his office 
and read them, and then, after a further conference with the tes¬ 
tator, drew the w ill in controversy. After the will had been executed 
he asked the testator what he wanted him, witness, to do with it, and 
testator told him to take it, and the other w ills, back to the Wash¬ 
ington Loan and Trust Company and leave them there, and witness 
then did take the three w’ills and the papers he spoke of. put them 
all up together and sealed them up in an envelope and took them 
down to the Washington Loan and Trust Company, put an endorse¬ 
ment on them, what they were, and left them there. 

After preparing the will witness took it to the house of Walter 
Hutchins, where testator was. for the purpose of having it executed 
and while he w’as there had a conversation, in a low’ tone of voice, 
and out of the presence of testator, and in a part of the house where 
testator could not hear their conversation, with Dr. Morgan, one of 
the testator’s attending physicians, and one with the nurse in attend¬ 
ance, and, being asked to repeat these conversations, objection was 
made by caveator; 

Whereupon witness stated to the court, out of the hearing of the 
jury, that he had a conversation with Dr. Morgan as follow’s: 

“I told him I was about to have a will executed by Stilson Hutch¬ 
ins, and that there might be a question as to his mental capacity; 
that T w’as satisfied from mv conversations w’ith him and from what 
T had seen of him, that he knew’ what he was about. T said, ‘I want 
you to talk to him and tell me w hat your opinion is. If vou will tell 
me that in your opinion he is not in such mental condition that he 
can make a valid will, that he is not of sound mind, I will not have 
the will executed.’ He then went into Stilson Hutchins’ room and 
was gone ten or fifteen minutes. * When he came out he came over 
and said to me that Mr. Hutchins’ mind w’as perfectly clear, and 
mentioned some specific subject that he talked with Mr. Hutchins 
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about, something in the distant past, which was something between 
them that I knew nothing about, and said it showed a remarkably 
clear memory. And upon the faith of that statement I went in and 
had the will executed.” 

Witness also stated to the court, out of the presence of the jury, 
that his conversation with the nurse was as follows: 

“It occurred in the same room, the front room on the third floor. 
I asked her if she had any doubts as to Mr. Stilson Hutchins’ mental 
competency or his ability to transact the business, or something of 
that kind. I don’t remember what the exact phrase was, but the 
question involved his mental condition. She said that in her opin¬ 
ion he was perfectly clear and knew what he was about. I don’t un¬ 
dertake to give my words exactly or her words exactly, but she gave 
me a very clear and strong indication that she thought he was- per¬ 
fectly able to attend to business.” 

_ 

Respecting the conversation with the nurse, who was a wit- 
54 ness to the will, caveatees offered to prove by witness that said 
conversation occurred a few moments before the will was exe¬ 
cuted, about the same time as the conversation with Dr. Morgan. 

Upon caveator’s objection aforesaid, the court refused to permit 
witness to testify to either conversation, to which ruling, in each 
case, caveatees excepted. 

Thereupon on March 2, 1915, caveatees offered in evidence the 
deposition of Dr. John G. Stanton, taken in New London, Con¬ 
necticut, on the 28th day of August, 1914; to the admission of 
which counsel for caveator objected. 

Whereupon, it was disclosed to the Court that in addition to the 
deposition of Dr. Stanton there would be offered by caveatees, the 
depositions of Dr. Rizien-Russell and Dr. Crouch and also, the oral 
testimony of Dr. William Kennedy Butler, upon which it was sug¬ 
gested by counsel for caveator, that the whole question of the 
admissibility of the testimony of the said doctors should be dis¬ 
posed of then. 

And thereupon, counsel for caveator argued against the admis¬ 
sibility of the said testimony, enumerating the same, as follows: 
First, the deposition of Dr. Rizien-Russell; second, the deposition 
of Dr. Herbert Challice Crouch; third, the deposition of Dr. Stan¬ 
ton ; and fourth, the testimony of Dr. Butler. 

Thereupon the question of the admissibility of the testimony 
was argued by counsel for the respective parties, and the court ad¬ 
journed until March 3, 1915, without rendering any decision or 
opinion on the question. And thereupon the cause proceeded with 
the examination of other witnesses, until March 15, 1915, the 
caveatee, Walter Stilson Hutchins, being then on the witness stand 
under direct examination, when the court announced its opinion 
on the question which had been argued before it, the court saying, 
among other things, the following: 

“The Court: Before we resume the taking of testimony there are 
two or three questions that I will dispose of that were submitted 
to the court sometime ago and which have been awaiting a con¬ 
venient opportunity for disposition. These questions arise upon 
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the proffer of certain depositions taken on behalf of the caveatees 
in England and in this country, and some other testimony of kin¬ 
dred character. 

“These depositions are objected to on behalf of the caveator. In 
the first place, it is insisted that these objections come too late be¬ 
cause the depositions were taken under letters rogatory and no 
motion having been filed to suppress the depositions, no adequate 
objection having been made at the time the depositions were taken, 
that the caveator is now estopped from objecting to these deposi¬ 
tions. 

“I have examined the question and I find that there is a very 
broad distinction between objections that are formal in their char¬ 
acter and objections that go to the competency of the testimony, in 
other words, to the substance of it. 

“In this case it is urged that the caveator is estopped from ob¬ 
jecting to the use of these depositions because the objection 
55 is an untimely one; in other words, that he consented to the 
taking of the testimony and that therefore it is too late now. 

“That loses sight entirely of the fact that the caveator had no 
disposition or desire to make objection to this tesimony, it being 
the theory of the caveator that the testimony of a physician was 
admissible: and it was not until after the court had passed upon 

the question and ruled in effect that any information coming to 

the physician in his capacity as a physician, that is in his profes¬ 
sional capacity, he might not disclose without the consent of the 
patient. 

“The opinion then given went into very considerable detail and 

gave pretty full expression as to the views of the court. So that 

the ruling of the court in that respect was against the contention 
of the caveator, and in now objecting to the testimony they are 
simply yielding to the ruling of the court, whereas their original 
contention was that of the caveatees in this respect.'' 

“The objection goes to the substance of the depositions, that they 
are not competent under our statute—it does not go to the form, 
but goes to the substance—that this testimony is not competent, for 
the simple reason that the depositions are the depositions of wit¬ 
nesses who under the statute are excluded: that the information 
coming to them came to them in their professional capacity while 
there existed between the witnesses and the patient the relation of 
physician and patient. 

“During the taking of the caveator's testimony certain physicians 
who had attended the deceased were offered as witnesses. The 
caveatees, by their attorneys, then objected that a physician was 
prohibited from testifying, no matter what the nature of the ill¬ 
ness may have been, and cited Mays vs. New Amsterdam Casualty 
Company, 40 App. D. C. 249. 258, in support of that contention, 
as follows: 

“To hold that the nature of the particular illness; and not the 
relationship of physician and patient, is to determine the applica¬ 
bility of the provisions of Sec. 1078 is practically to emasculate it, 
and set up a rule dependent upon the views of the particular judge 
who presides at the trial.” 
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“This Court sustained the caveatees’ contention in that behalf, 
and held that the statute prohibited a physician from testifying 
as to— 

“First. Any communication made by the patient with reference 
to any ailment or disease or supposed ailment or disease; or 

“Second. Any knowledge obtained by personal examination of 
such patient.” 

“This ruling became the law of the case, and the caveator was re¬ 
stricted under it in the presentation of his evidence. 

“The caveatecs now seek to have the Court reverse this ruling, 
and hold that the nature of a particular illness or disease may, 
and should, he inquired into in order to determine whether the 
information to be testified to by a physician is confidential in its 
nature. 

“After careful consideration, the Court has decided to adhere to 
its previous ruling, first, because the Court is satisfied with 
56 the correctness of its previous ruling, as being in accord with 
Mays v. New Amsterdam Casualty Company, 40 App. D. C. 
249; and second, the Court considers the previous ruling to be the 
law of this case, in view of the fact that the caveator was restricted 
by it; and, since such restriction was imposed at the instance and 
insistence of the caveatees, they are clearly estopped to question the 
correctness of the ruling as constituting the law of the case.” 

And respecting the claim of caveatees, that they are the legal 
representatives contemplated by Sec. 1073 of the Code of law for 
the District of Columbia, the Court ruled that the caveatees are not 
such and accordingly could not waive the privilege, by that sec¬ 
tion contemplated. 

And the Court so having rendered its opinion, counsel for cavea¬ 
tees requested that so far as the ruling of the Court was concerned, 
it be postponed until the completion of the examination of the wit¬ 
ness then on the stand, in order that counsel for caveatees might 
in regular form tender the depositions, and also the testimony of 
Dr. Butler, and formally reserve their exceptions at the proper time. 

Whereupon the following took place: 

The Court: Yes. 

Mr. Perry: That is understood. 

The Court: Very well. 

Mr. Perry: We will otter these depositions when we get through 
with this witness and put these doctors on the stand. Then your 
Honor can rule on them and we will take our exceptions. 

The Court: I ruled at this time because I was requested to do 
so by counsel. 

Mr. Perrv: T do not understand that vour Honor has ruled. 
«/ 

You have given your opinion. I ask you to reserve your ruling. 

The Court: I recognize the distinction, certainly. But I handed 
down the opinion this morning at the request of counsel. 

Mr. Perry: Yes, sir; we understand that. 

Mr. Hogan: I understood that Mr. Perry wanted the ruling to¬ 
day and specifically asked for it. 

Mr. Perry: So I did, for the opinion. I now ask your Honor 
to reserve your ruling. 
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The Court: The ruling will be in accordance with the opinion, 
of course. 

Mr. Perry: I cannot put this witness off the stand and get two 
doctors here- 

Mr. Hogan: You have made your tender; it is in the record. 

Mr. Perry: 1 understand what my position is, and I am going 
to preserve it according to the legal rule. I cannot make an ob¬ 
jection and reserve an exception at large. I have to have a wit¬ 
ness on the stand to do it. 

Thereafter, on March 23, 1915, after the conclusion of the re¬ 
direct examination of the witness, Walter S. Hutchins, the follow¬ 
ing occurred: 

57 Mr. Thomas: May it please your Honor, I desire to of¬ 

fer the deposition of Dr. Rizien Russell, taken on letters 
rogatory, first. I understand your Honor has ruled on that. 

The Court: Yes; the proffer has already been made. 

Mr. Perry: Rut we have got to make the record. 

The Court: I understand, Mr. Perry. 

Mr. Thomas: Your Honor has decided that it is not admissible.. 

The Court: Yes; the deposition has already been proffered, and 
at the request of- 

Mr. Perry: It has not been formally offered, your Honor. It 
was only offered for the purposes of argument. 

The Court: Y es. I said the evidence was proffered so as to pre¬ 
sent the questions involved to the court. Then later the court, at 
the request of counsel, passed upon the questions involved relating 
to the admissibility of the testimony. The court ruled that they 
were not admissible. Now, you want to bring it into the record 
in a more formal way. 

Mr. Perry: The caveatees offer the deposition of Dr. Rizien Rus¬ 
sell. of London. England, taken upon letters rogatory, and they 
insist that the same is competent not only as to matters generally 
within the knowledge of the physician, but also as to confidential 
matters, by reason of the fact that it is offered by the caveatees in 
the case. 

The Court: Is there objection to that? 

Mr. Hogan: There is. The objection is already on the record, 
and all the grounds therefor. 

The Court: The objection has already been sustained, and an 

exception will be noted. 1 

Mr. Perry: An exception is noted for the reasons that have been 

stated in detail in the argument. 

The Court: Yes. 

Mr. Perry: Now, I offer the same deposition of Dr. Rizien Rus¬ 
sell, taken upon letters rogatory, as to piatters that are not con¬ 
fidential. 

Mr. Johnson: As to what matters? 

Mr. Perry: As to matters stated in the deposition. __ 

Mr. Johnson: Very well. __ 

Mr. Perry: We will read it. . _ _ , 
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Mr. Johnson: No; you cannot read it. 

Mr. Perry: We will call the attention of the court to it, then. 

The Court: The jury might as well be excused, I suppose. 

Mr. Thomas: Yes, your Honor. 

Mr. Perry: Until when? 

The Court: Until the usual hour. There is no reason why the 
jury should sit here while this matter is being discussed. 

Mr. Perrv: None in the world. 

The Court: Gentlemen of the Jury, you may be excused until 
a quarter past one. 

(The jury were thereupon excused until 1:15 o’clock p. m.) 

Mr. Perry: Gentlemen, this occurs to me, Dr. White says he has 
these engagements, and I do not want to interfere with them. 
58 If we are going into this matter, it will take considerable 

time, if we have to pick out these relevant parts, and I sug¬ 
gest that we postpone this until after Dr. White shall have been 
discharged. 

Mr. Hogan: Agreed. 

Mr. Perry: Does that suit you, Mr. Thomas? 

Mr. Thomas: That suits me. There is one special thing I want to 
call attention to about the next deposition, that of Dr. Crouch. 

Mr. Hogan: If you are going to offer parts of the deposition, you 
and I might agree on them, Mr. Thomas. 

Mr. Thomas: Very well. 

Whereupon, in connection with the offer of the said deposition, it 
was contended by caveatees that the objection to the admissibility of 
the same had been waived by caveator, by the fact that in the course 
of taking the deposition of Emily Read, the nurse who was in at¬ 
tendance upon testator while he was under the professional treat¬ 
ment of Dr. Crouch, caveator propounded to the said witness, Emily 
Read, the following cross-interrogatorv, namely, “Did you receive 
any information or instruction from l)r. Herbert Challice Crouch, 
at St. Michael’s, Ascot, with reference to Stilson Hutchins, in Stil- 
son Hutchins’ presence? If yes, set forth the s.ame fully in your 
answer.” And that the said witness had answered as follows: “He 
told Mr. Hutchins what he suffered from, and that he wished me to 
give him some massages, be kind to him, and look after him gen¬ 
erally.” 

Wherefore, caveatees claimed that the caveator was estopped to ob¬ 
ject, and had waived objection, to the deposition of Dr. Crouch, and 
that the mouth of the doctor had thereby been unsealed, and that as 
the deposition of the nurse, Miss Read, including her cross-exam¬ 
ination, as aforesaid, had been read to the jury, as in fact it had been 
caveator could not now be heard to make the objection now relied 
upon. 

But the court sustained the objection of the caveator, as aforesaid, 
and caveatees duly excepted to the action of the court. 
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And thereafter on March 26, 1915, the following occurred in the 
presence of the court among Messrs. Perry, Merillat and Thomas of 
counsel for eaveatees and Mr. Hogan of counsel for caveator, namely: 


‘Air. Perry: Now, Gentlemen, speaking of the letters rogatory, I • 
referred onlv to the two doctors, Dr. Rizien Russell and Dr. Crouch. 
You recollect there is also the testimony of Dr. Stanton and also of 
Dr. Rutler, who was on the stand, the oculist. 

Mr. Hogan : Yes: hut his testimony has all been offered. 

Mr. Perry: 1 do not think it has. I want to get the record in 
shape with respect to all of them—those four. 

Mr. Hogan: All right. I thought you had your record in shape. 

Mr. Merillat: Then there is this further agreement, Mr. Hogan, 
that Mr. John C. Iieald, who is under subpoena, would testify that in 
the summer and autumn of 1910 he was sick and not at the office of 
Worthington, Iieald and Frailey. 

Mr. Hogan: That is right. 

59 Mr. Thomas: Covering the period testified to by Mr. Mills. 

Mr. Hogan: He was not there at any time beginning with 
the summer and going up to the end of 1910. That is right. He was 
not there. Neither was T. 

Mr. Perry : I think that is our case, your Honor, with the reser¬ 
vation we have made for Monday morning. 


And the Justice settling this, the eaveatees' bill of exceptions, being 
requested to certify the foregoing as showing that the caveators duly 
excepted to the action of the court in sustaining caveator’s objection ' 
to the admission of the said deposition of Dr. Stanton, and being of 
opinion that the record of the trial does not show that the said dep¬ 
osition of Dr. Stanton was formally offered in evidence and rejected 
by the court, or that exception was taken to its supposed exclusion, 
yet in order that the Court of Appeals may pass upon the question 
whether the record does disclose such action, ruling and exception, 
certifies that the record does disclose the foregoing. 


In and by the said deposition of Dr. Stanton, lie deposed and 
testified in substance, as follows: 

On direct examination: 

He is sixty-five years of age, and by profession a physician and 
surgeon; has been in general practice since 1873; met testator in the 
summer of 1910, at New London, Connecticut; was asked to visit 
testator professionally by his wife, Mrs. Rose Hutchins, and paid him 
four visits, namely, on June 4, 19, and 25, and on August 21; there 
was a nurse in attendance upon testator, during these visits, which 
would last about fifteen or twenty minutes; had conversation with 
testator on general subjects and general topics of interest at that time. 

The talk of testator was intelligent, he seemed to be in a fair 
physical condition for a man who had suffered a stroke of paralysis; 
never examined testator as to his mental condition; but judged from 
his conversation, he seemed to be mentally competent, and witness 
saw nothing to indicate that the paralytic stroke had affected the 
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mind of the testator, who, from witness's observation and conversa¬ 
tion with him was, in the opinion of witness, of sound and disposing 
mind, and capable of executing a valid deed or contract; witness’s 
treatment of testator did not amount to much, gave him something 
for his bowels and appetite. 

On Cross-Examination: Witness had no acquaintance with testator 
prior to the first visit, as testified; his visits to testator were always in 
the day time. 

William Kennedy Butler, a witness in behalf of cavcatccs, testi¬ 
fied that he is a physician, practicing as an eve. ear and throat 
specialist. Testator called to see witness October 10, 1910, with a 
male attendant; witness examined testator’s eyes; be seemed rather 
feeble physically, but could walk around and help himself, did not 
require any assistance in walking on a level; witness noticed no signs 
of infirmity in testator other than his gait; upon testator's 
60 arrival at witness’s office he sat down to have his eves exam¬ 
ined ; witness had in his office a chart of test letters to deter¬ 
mine the acuity of vision; witness directed the attention of testator to 
this chart and asked w T hat he could see. Witness was then asked. 

“What did you say to him?” to wdiich question counsel for caveator 
objected, upon the ground that the same called for confidential com¬ 
munications from patient to physician. 

Thereupon caveatees offered to prove by the witness as follow’s: 
Witness asked testator what letters upon said chart he could see, and 
tested him w T ith glasses to determine if he could see; testator read the 
letters that he could see, and witness then put a glass on testator and 
asked him if his sight was improved, and what letters he could see 
with the aid of this glass, which he told witness; witness then put 
other glasses on testator and continued to ask him similar questions 
with regard to his improved vision, which were replied to by testator 
and wdtness finally ascertained the correct glass, and put on a correct 
lens to bring up testator's vision. Witness tested each eye separately, 
and also tested the muscle balance of the eyes, and made other tests 
respecting testator’s vision; when witness asked testator questions he 
seemed to follow’ perfectly and gave very technical answers, witness 
was perfectly satisfied that testator was answering his questions cor¬ 
rectly; testator again called upon witness professionally October 21, 
1910, to have his throat treated; witness noticed no physical change 
in testator, w T ho w’alked in the office alone unassisted, hut had a 
male attendant with him, told witness his throat was hurting him; 
witness formed no opinion at that time as to the soundness or un¬ 
soundness of mind of testator, but took it for granted that he was 
sound; his mind was all right as far as wdtness could tell. 

But the court sustained caveator's objection, and rejected the said 
offer of proof, to which rulings counsel for caveatees duly excepted. 

Thereupon to sustain, on their part, the issue of the testamentary 
capacity of testator, caveatees offered to read to the jury the deposi¬ 
tion of Dr. Kizien-Russell, of London, England, wherein and 
w’hereby he deposed, among other things, to the following facts: 
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On June 29, 1909, at Nutley House, a nursing home, in London, 
England, testator became a patient of his; during the time testator 
was his patient, namely, from June 29 to July 5, 1909, he observed 
testator’s condition; testator’s conduct, behavior and mental con¬ 
dition were normal; from his personal knowledge of testator, as de¬ 
tailed by him, witness, he formed the opinion that testator was of 
sound mind and fully capable of executing any deed or making 
any contract, and that none of the disorders, ailments or defects in 
health of testator affected his mind. 

But caveator objected to the reading of said deposition to the jury, 
upon the ground that the same was incompetent under section 1073 
of the Code of Law for the District of Columbia, and the court sus¬ 
tained said objection, holding that the said section, in the absence of 
the consent thereby provided, prohibits a physician from testifying 
as to, first, any communication made by the patient with reference 
to any ailment, or disease, or supposed ailment, or disease, or, 
fil second, any knowledge obtained by personal examination of 
such patient. 

The court saying: 

“During the taking of the caveator’s testimony certain physicians 
who had attended the deceased were offered as witnesses. The cave- 
atees, bv their attorneys, then objected that a physician was pro¬ 
hibited from testifying, no matter what the nature of the illness may 
have been. This court sustained the caveatees’ contention in that 
behalf and held that the statute prohibited a phvsician from testify¬ 
ing as to 

“First, any communication made by the patient with reference to 
any ailment or disease, or supposed ailment or disease; or 

“Second, anv knowledge obtained bv personal examination of such 
patient. 

“This ruling became the law of the case, and the caveator was 
restricted under it in the presentation of his evidence. 

The court considers the previous ruling to be the law of this case, 
in view of the fact that the caveator was restricted by it; and, since 
such restriction was imposed at the instance and insistence of the 
caveatees, they are clearly estopped to question the correctness of 
the ruling as constituting the law of the case.” 

To which ruling caveatees duly excepted. 

Thereupon caveatees further offered to read to the jury the deposi¬ 
tion of Dr. Herbert Chalice Crouc h, as follows: 

Interrogatories to be Propounded in Behalf of the Caveatees to Dr. 

Herbert Chalice Croueh of St. Michaels, Ascot, Burks, England. 

Interrogatory 1: State your name, age, residence and profession. 

1. My name is as above, my age is forty-four, my address and pro¬ 
fession are as above. 

Interrogators’ 2: If you shall have stated in answer to the pre¬ 
ceding interrogatory that you are a physician, state when and where 
you graduated as such; how long and in what places you have been 
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engaged in the practice of your profession, and generally what pro¬ 
fessional experience you have had? 

2. I am a member of the College of Surgeons, London, and of the 
College of Physicians, England. I graduated in 1895. I have been 
engaged nineteen years in practice in London and Ascot. I have 
held resident appointments at St. Thomas’ Hospital in Ixmdon, the 
Royal Orthopedic Hospital in London, the London Lick Hospital 
and the Evelina Hospital. I have also been in the visiting staff of 
St. Thomas’ Hospital, London, and the French Hospital, London, 
and the Samaritan Free Hospital, London. 

Interrogatory 3: State whether or not you have adopted any spe¬ 
cialty in your profession, and, if so, what, and for how long a period? 

3. I am a specialist in nervous diseases and have so practiced about 

eleven years. 

62 Interrogatory 4: State what experience, if any, you have 

had in the observation, care and treatment of patients afflicted 
with nervous or mental diseases? 

4. 1 refer to my answer to the third interrogatory. I practiced as 
a specialist in nervous diseases in Wilbeck Street from 1900 to 1906, 
and then I started my sanitarium at Ascot where I still am. I gen¬ 
erally have under my charge about 14 in patients at Ascot. I have 
another Sanitarium at Chobhan in which there are 10 patients at a 
time. 

Interrogatory 5: State whether or not in the summer of 1909 you 
personally conducted or were in charge of a sanitarium or similar 
institution, and, if so, at what place? 

5. Yes, at St. Michaels, Ascot. 

Interrogatory 6: Did you at any time in the summer of 1909, 
have under your professional care the late Mr. Stilson Hutchins of 
the City of Washington, District of Columbia, United States of 
America? 

6. Yes. 

Interrogatory 7: If you shall have answered the preceding inter¬ 
rogatory affirmatively, state when and where and under what cir¬ 
cumstances the said Stilson Hutchins was first seen by you, and when 
and where he first became your patient? 

7. He was first seen by me two or three days before July 5, 
1909, at St. Michaels, Ascot. On that date he came to see the home 
with his wife. I arranged to take him in as a patient, and he came 
on July 5th, 1909. 

Interrogatory 8: State as nearly as you can the date when he first 
became your patient and also the date when he ceased to be such 
patient? 

8. On July 5th, 1909. He ceased to be my patient about six weeks 
later. 

Interrogatory 9: Did he or not remain constantly under your pro¬ 
fessional care during the period between said dates? 

9. Yes, sir. 

Interrogatory 10: If you shall have answered the preceding inter¬ 
rogatory affirmatively, state whether or not between the said dates he 
was an inmate of said institution ? 
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10. Yes. 

Interrogatory 11: If you shall have answered the preceding inter¬ 
rogatory affirmatively, state whether or not while he was such in¬ 
mate you had frequent occasions of observing his physical and men¬ 
tal condition? 

11. Yes. 

Interrogatory 12: If you shall have answered the preceding inter¬ 
rogatory affirmativelv state whether or not you saw him dailv? 

12. Yes. 

Interrogatory 13: If you shall have answered the preceding inter¬ 
rogatory affirmatively, state whether or not you saw him on some 
occasions several times a dav? 

13. Yes. 

Interrogatory 14: State whether or not when you saw him 
63 on these occasions you conversed with him, and whether or 
not you heard conversations between him and third persons 
in your presence? 

14. Yes to both questions. 

Interrogatory 15: State what his apparent age was and what his 
bodily physique was? 

15. About 70. lie was a man of fine build suffering from a cer¬ 
tain amount of paresis or muscular weakness. 

Interrogatory 16: State whether or not during the period he was 
your patient you had opportunities of observing his mental condi¬ 
tion? 

16. Yes. 

Interrogatory 17: If you shall have testified that you conversed 
with Stilson Hutchins on any of the foregoing occasions when you 
saw him or that he conversed with other persons in your presence, 
state whether or not those conversations were such as to enable you 
to form an opinion with respect to his mental condition at the said 
time? 

17. Yes. 

Interrogatory 18: If you shall have answered the preceding inter¬ 
rogatory affirmatively, state what was your opinion with respect to 
said mental condition as disclosed by his utterances and behavior 
during the said conversations, or any of them, and upon what you 
based that opinion? 

18. His mental condition was perfectly normal. I based my opin¬ 
ion on his utterances and behavior during the conversations. 

Interrogatory 19: State how many of such conversations there 
were; when and where they occurred, and who were the third per¬ 
sons present, if any? 

18. There were several on every day he was at St. Michaels. They 
occurred at St. Michaels or when driving in a motor. Sometimes we 
were alone at other times his wife was present or Dr. Rizien-Russell 
or nurse Gibson, or Stone, a gardener. 

Interrogators’ 20: State whether or not from your personal knowl¬ 
edge of Stilson Hutchins hereinbefore detailed you formed any opin¬ 
ion as to the mental condition of the said Stilson Hutchins during 
the period mentioned and as to his ability to make a valid deed or 

contract ? 
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20. Yes. 

Interrogatory 21: State whether or not from your personal knowl¬ 
edge of Stilson Hutchins hereinbefore detailed you formed any opin¬ 
ion as to the mental condition of the said Stilson Hutchins during the 
period mentioned and as to his ability to transact business? 

21. Yes. 

Interrogatory 22: If you shall have answered the last two preced¬ 
ing interrogatories affirmatively, state what that opinion is in each 
case? 

22. I formed the opinion that he was able to make a valid deed or 
contract and to transact business. His mental condition was normal. 

Interrogatory 23: State in detail every fact, whether in the de¬ 
meanor, behavior or the conversations of Stilson Hutchins, upon 
which you base this opinion. 

(34 23. lie discussed a great number of subjects, political and 

social with much ability, acumen and facility of expression 
and he showed in his dealings with me a thorough grasp of business 
transactions. His demeanor was that of a normal man with intense 
powers of concentration and energy. 

Interrogatory 24: During the time that he was under your ob¬ 
servation, what, if anything did you notice with respect to the qual¬ 
ity of his memory? 

24. His memory was good for both recent and past events. 

Interrogatory 25: What, if anything did you notice during this 

period of your observation with respect to his capacity to attend to 
business? 

25. I refer to my answer to the 23rd interrogatory. 

Interrogatory 26: During this period what, if any, conversations 

did you have with him with respect to matters of general interest, 
whether relating to occurrences of the day, the news of the public 
press, politics, business, or other matters? 

26. We discussed American politics, the practice of lobbying, the 
growth of democracy, the use of wealth, the Irish question, garden¬ 
ing, sport, woman’s extravagance in dress. 

Interrogatory 27: State whether or not in any of these conversa¬ 
tions Stilson Hutchins discussed with you his business affairs at 
home, and, if so, state the substance of what he said. 

27. He told me he was extremely anxious to get well to have an¬ 
other deal with a man by whom he had been worsted. He told me 
he did not spend his income and that he was quite sure that there 
would be a lot of quarrelling after his death. 

Interrogatory 28: From these conversations did you or not form 
any opinion with respect to his mental condition and memory, and 
more specially with respect to his ability to understand the questions 
which you were discussing and to express himself intelligently, or 
otherwise, with respect thereto and what was that opinion? 

28. Yes, I refer to my answer to the 23rd interrogatory. 

Interrogatory 29: State in detail the nature and substance of so 

much of such conversations as were the basis of your opinion as to his 
mental condition or his capacity to attend to business? 

29. I refer to my answer to the 23rd and 26th interrogatories. 
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Interrogatory 30: Did or not, Mr. Stilson Hutchins, while he was 
under vour care, seem to understand his condition? 

30. Yes. 

Interrogatory 31: If you shall have answered the preceding inter¬ 
rogatory affirmatively, state upon what facts you base that answer. 

31. He was aware that he had a very high blood pressure equal to 
220 MM. of mercury and that he was liable at any moment to have 
a stroke which would terminate his life. He therefore avoided as 
far as possible anything that would in the least excite him. 

Interrogatory 32: State whether or not Mrs. Stilson Hutchins was 
with her husband during his stay at your institution. 

32. She was there for the whole period except the final week. 

Interrogator}' 33: If you shall have answered the preceding 
65 interrogatory affirmatively, state whether or not her presence 
exercised a soothing or an exciting effect upon him. 

33. Her presence had a bad effect upon him. It used to make him 
excited and irritable. 

Interrogator}' 34: Did you or not suggest to Mrs. Rose Keeling 
Hutchins to engage a nurse especially for the insane when Stilson 
Hutchins was about to return to Paris? 

34. No, I recommended a nurse, Emily Read, who is not a nurse 
I should recommend for an insane person. 

Interrogator}' 35: Did you or not tell Mrs. Rose Keeling Hutchins, 
or do you personally know of any doctor at your sanitarium telling 
Mrs. Rose Keeling Hutchins, that Stilson Hutchins should have a 
man nurse as he was likely to be violent at any time and that it was 
unsafe to travel with him in the condition in which he was? 

35. No. 

Interrogatory 36: You may state whether or not at any time dur¬ 
ing which Stilson Hutchins was at your sanitarium, or at his leaving 
your sanitarium, he was in such a condition that he should have had 
a man nurse, or that he was likely to be violent at any time, or that it 
was unsafe for his wife, or any one else, to travel with him in the 
condition in which he was? 

36. I answer No to all the questions in this interrogatory. 

Interrogatory 37: Do you know, or can you set forth, any other 

matter or thing which niay be a benefit or advantage to the parties 
at issue in this case, or any of them, or that may be material to the 
subject of this your examination, the matters in question in this case. 

If yea, set forth the same fully and at large in vour answer. 

37. No. there is nothing I wish to add to the above answers. 

Cross- Interrogatories in Behalf of the Caveator to he Propounded to 

Dr. Herbert Chalice Crouch. 

Cross Interrogatory 1: State the maladies from which Stilson 
Hutchins was suffering when he came under your professional treat¬ 
ment. . . . 

1. He was suffering from calcification of his arteries which re¬ 
sulted in extremely high blood pressure and a certain amount of in- 
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somnia which however was easily controlled by a small amount of 
drug called medinal. 

He had a slight amount of albumen and sugar in his urin but not 
enough to be of any clinical importance. He also suffered from a 
certain amount of muscular weakness and occasionally when tired 
from a little thickness in his speech. 

Cross Interrogatory 2: What information had you as to his past 
ailments and what, if any, indications did you observe of such past 
ailments? 

2. I was informed that he had had two attacks of apoplexy which 
would account for the muscular weakness mentioned above, and 
also, for the thickness of speech. There were no other indications 

of such past ailments. 

66 Cross Interrogatory 3: Did you ascertain that he had been 

twice stricken with paralysis before he came under your care? 
If yes, did you observe any conditions resulting from those attacks. 

3. Yes, 1 ascertained from my examination that there had been 
one past stroke of paralysis and I was informed that there had been 
two. The conditions referred to here are mentioned in the answer 
to the 2nd interrogatory. 

Cross Interrogatory 4: Was he not to some extent affected by this 
previous paralysis while under your care? If yes, please state to 
what extent. 

4. Yes. He could not walk for more than 100 yards at a time 
without fatigue but he could get up and down stairs slowly, latterly 
without assistance. He could get in and out of a bath with merely 
a hand to steady him. 

He had some weakness of his tongue which affected his speech 
when he got tired and more markedly when he got excited. 

Cross Interrogatory 5: Did not a part of your plan of treatment 
of him embrace the requirement of complete rest, freedom from 
anxieties or excitement of any kind, and from attending to matters 
of business? 

5. Yes. 

Cross Interrogatory 6: Was he not suffering from a malady com¬ 
monly called “High Blood Pressure?” If yes, please explain its 
nature? 

6. Yes. I refer to my answer to the first cross interrogatory. 
This kind of high blood pressure is due to changes in the walls of 
the arteries. 

Cross Interrogatory 7: Was he not aware of this condition and did 
he not express to you the fear of excitement or anger or anxiety on 
his part because it would increase this blood pressure and bring on 
another stroke of apoplexy or paralysis? 

7. The answer is yes to these questions. 

Cross Interrogatory 8: While under your care, did he make any 
complaints of the extravagance of his wife? If yes, please state what 
those complaints were and what knowledge you have of the facts on 
which based. 

8. Yes. He complained of his wife’s waste of money, her ex- 
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travagance in dress, as an instance of which he gave the expense of 

her night dresses, the cost of one which he said would pay for his 

dress for a vear. 

* 

He also spoke of the unnecessary way in which she kept up an 
apartment in Paris and her general disregard of all pecuniary con¬ 
siderations. 1 saw the night dresses which appeared to be made of 
lace and were very beautiful. She dressed in a way which led one to 
think she was a woman of considerable means. 

Cross Interrogatory 9: Is it not a fact that after interviews with 
his wife he would be in a state of excitement and partially controlled 
anger. 

9. Yes. this was often the case. 

Cross Interrogatory 19: Is it not a fact that in consequence of 
these conditions you advised him to let his wife go to Paris and that 
he stay there alone, to which he agreed? 

10. I advised him that he should let her go to Paris and 
67 that he should stay with me. He agreed to do this. 

Cross Interrogatory 11: Is it not a fact that he subse¬ 
quently saw his wife and then told you in substance that she must 
stay because if lie started another argument with her he would 
have another attack of apoplexy? 

11. Yes. 

Cross Interrogatory 12: Is it not a fact that you told his wife 
she must go because she had interfered with the nurse carrying out 
an order concerning his diet? 

1*2. Yes, this was about a fortnight after the conversation men¬ 
tioned in the lltli cross interrogatory. 

Cross Interrogatory 13: Did she not reply that if she left she 
would take him away, and did she not then go to him and talk to 
him about it? 

13. Yes, and she then went to him but I was not present at the 
first part of their interview. She did talk to him about it when I 
was there. 

Cross Interrogatory 14: Is it not a fact that after this interview 
between Stilson Hutchins and his wife, he asked you in her pres¬ 
ence to arrange some compromise, and did he not say, in her pres¬ 
ence, in substance that he knew that he would die if there were 
any more rows; that he wished to stay there, but his wife insisted 
on his going if she left and that his chances of recovery were be¬ 
ing gravely jeopardized? 

14. The answer is yes to all the questions. 

Cross Interrogatory 15: Please state what arrangement was made 
among tin* three of you, namely, Stilson Hutchins, his wife and 
yourself, as to her leaving and what was said by him or any of 
you in his presence. 

15. I refused to let his wife stay under any condition. She re¬ 
torted that if she left she would take her husband with her. He 
begged of her to go so as to give him a chance of going on with 
his treatment; that she ought to see that he was getting very rat¬ 
tled and that he would probably have another stroke if she did 
not give way and agree. She replied that she was not going to be 
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turned out because I chose to coddle my nurses and that the nurse 
was not looking after him properly, he said that he was quite happy 
with the nurse and asked me to suggest a compromise by which 
his wife’s face might be saved and the staff not find out that she 
had been turned out because of her interference with the nurse. I 
then said that she could stay for two nights more and he could 
follow her in a week and that at lunch the next dav she could 
publicly ask me whether it would be safe for her to leave her hus¬ 
band as she wished to go to Paris, to this I was to agree with a 
proper amount of regret. This plan was carried out, she left two 
days afterward, and he left a week after she did in charge of nurse 
Read. 

Cross Interrogatory 16: Did not Mrs. Hutchins arrange and at¬ 
tend to all the money transactions involved in his and her stay 
there except the final payment? 

16. Yes, sir. 


68 Redirect Interrogatories in Behalf of the Caveatees to be Pro¬ 
pounded to Dr. Herbert Challice Crouch. 

Re-Direct Interrogatory 1: If you shall have stated in answer to 
the first Cross Interrogatory that Stilson Hutchins had certain dis¬ 
orders or ailments or defects in health during the time that you at¬ 
tended him, state whether or not any of said disorders or ailments 
or defects in health affected his mind, and, if so, to what extent? 

1. No. 

Re-Direct Interrogatory 2: The caveatees object to so much oi 
Cross Interrogatory number two as calls for hearsay information 
with.respect to the past ailments of Stilson Hutchins and give no¬ 
tice that thev will move to strike out the answer to so much of said 
Cross Interrogatory as refers to said information. As a Re-Dircet 
Interrogatory to so much of Cross Interrogatory number two as calls 
for testimony of the witness as to the indications that he observed 
of past ailments, the caveatees request that the witness will state 
whether he saw any indications of such past ailments that in any 
wise affected the mental capacity of the said Stilson Hutchins or 
his ability to transact business or to make a valid deed, will or 
contract. 

2. No. . . 

Re-Direct Interrogatory 3: To so much of Cross Interrogatory 
number three as asks whether or not the witness ascertained that 
Stilson Hutchins had been twice stricken with paralysis before 
he came under his care, the caveatees object on the ground that 
it calls for hearsay information. .With respect to so much of Cross 
Interrogatory number three as asks if the witness observed any 
conditions in Stilson Hutchins resulting from any previous at¬ 
tacks of paralysis, the caveatees ask the witness to state whether 
or not such conditions in any wise affected the mental integrity 
of the said Stilson Hutchins or incapacitated him from attending 
to business or executing a valid will, deed or contract. 

3. No. 
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Re-Direct Interrogatory 4: If you shall have answered Cross 
Interrogatory number four affirmatively, then state whether or not 
the said Stilson Hutchins, while under your care, was affected by 
any previous attack of paralysis as to his mental condition or his 
ability to attend to business or to execute a valid will, deed or con¬ 
tract. 

4. No. 

Re-Direct Interrogatory 5: If you should have answered Cross 
Interrogatory number five affirmatively, state upon what said ad¬ 
vice was based, and whether or not you considered that the condi¬ 
tion of Stilson Hutchins which required said advice was temporary 
or permanent, and if you shall say that it was permanent, state 
whether or not it would be subject to fluctuations, and also whether 
or not it would so affect the patient mentally as to disable him from 
competently attending to business or from making a valid deed, 
contract or will. 

60 5. The advice to rest was in order to improve the func¬ 

tional nervous disturbances as shown by his insomnia and 
restlessness. This functional disturbance was a temporary condi¬ 
tion liable to fluctuations, but the calcification of the arteries was 
a permanent condition. None of these conditions would so affect 
the patient’s mental condition. 

Re-Direct Interrogatory 6: If you shall have answered in re¬ 
sponse to Cross Interrogatory number six that Stilson Hutchins 
was suffering from a physical ailment commonly called “High 
Blood pressure” during all the time you attended him, state to 
what extent the said “High Blood Pressure” affected his mental 
and physical condition. 

6. The form of high blood pressure from which he suffered has 
never in my experience caused any mental deterioration, though 
there are other forms which have that result. The effect on his 
phvsical condition was to impair his physical activities. 

7. The caveatees do not propound any re-direct interrogatory in 
reply to cross interrogatory number seven. 

8-9-10-11-12-13-14-15 and 16. Caveatees object to Cross Inter¬ 
rogatories numbers eight, nine. ten. eleven, twelve, thirteen, four¬ 
teen. fifteen and sixteen, on the ground that the same are. and each 
of them, irrelevant to the question of the sanity or insanity of Stil- 
son Hutchins at the time alluded to and counsel for the caveatees 
give notice that they will move to strike out any answers thereto. 

Said offer was made bv caveatees upon the ground that the state¬ 
ments contained in said depositions were admissible because the 
same were offered by caveatees, who could waive the Statutory in¬ 
hibition as to confidential communications to a physician, and 
were also offered as to all matters, not confidential and not within 
the inhibition of said Statute. 

To the reading of which deposition to the jury caveator objected, 
upon the grounds aforesaid as hereinbefore appearing. 

Thereafter the caveator proceeded with his testimony in rebuttal, 
and the court adjourned until March 29, 1915. 

The trial was not resumed until April 19, 1915, when the cav- 
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eator completed his testimony in rebuttal and announced his case 
closed. Thereafter, by consent of counsel for caveator and cav- 
eatees the said deposition of Dr. Crouch was read to the jury, ex¬ 
cept so much thereof as is contained in the questions and answers 
on direct examination, numbered 3, 4, 9, 10, 11, 15, 16, 17, 18, 
20, 21, 22, 24 and 25, and in the first seven cross interrogatories, 
and the answers thereto, and in all the re-direct interrogatories and 
answers thereto, which excepted portions of the said deposition not 
read to the jury it was agreed by counsel come within the character 
of things that the witness learned as physician from a patient. 

Upon objection by caveator, as aforesaid, the court refused to 
permit the said excepted portions to be read to the jury, on the 
same grounds as stated by the court in refusing to admit the deposi¬ 
tion of Dr. Rizien-Russell, to which action of the court caveatees 
duly excepted. 

70 Thereupon, on the said 19th day of April, 1915, the fol¬ 

lowing occurred: 

“Mr. Perry: First, I offer the deposition of Dr. Rizien Russell 
taken in this case under letters rogatory. I offer that first as a 
whole. 

Mr. Hogan: That has been offered and ruled out. The record 
so shows, and it has been argued. 

The Court: I think so. 

Mr. Perry: 1 want to offer it on the ground, first, that the whole 
of it is competent; secondly, on the ground that if the whole of it 
is not competent, so much of it is competent as relates to matters 
that might have been cognizable by the doctor in other than a pro¬ 
fessional capacity, and 1 understand those parts have already been 
pointed out to your Honor: and, third, on the ground that even 
those parts of it which may be considered by the Court to be within 
the prohibition of our local statute as confidential communications, 
are nevertheless competent because the witness is offered by the 
executors. 

Now, if the court rules out all of it, 1 want to note my exception. 

The Court: The first and last offers are objected to, as I under¬ 
stand. 

Mr. Hogan: Yes. 

Mr. Johnson: We claim your Honor has passed on it all. 

The Court: I know, but not on the last. The objection is sus¬ 
tained and an exception is noted. 

Mr. Perry: I note an exception upon the grounds stated a mo¬ 
ment ago in what I have said to the court. 

Second, we offer the deposition of Doctor Herbert Challice 
Crouch, Dr. Rizien Russell, being an Englishman, and Dr. Crouch 
being also an Englishman. 

First, we offer this as a whole on the ground that it is competent, 
because that part that has been indicated to your Honor relates to 
matters that are cognizable by the doctor independently of his pro¬ 
fessional employment, and is therefore not confidential. I under¬ 
stand some of the questions and answers have been agreed upon by 
counsel. 
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Mr. Hogan: In Doctor Crouch's deposition, yes. 

Mr. Perry: Of course, if that be the case, I have obviously no 
objection to make to the reading of them, as we offer them; but I 
claim, secondly, that those parts of the deposition of Dr. Crouch 
that have been submitted to vour Honor and read bv your Honor 
which may come within the inhibition of the statute and mav he re¬ 
garded as confidential, are nevertheless competent, because they are 
offered by the caveatees, the executors under this alleged will. 

The Court: The same ruling applies. 

Mr. Perry : An exception is noted for the reason stated. I will 
ask Mr. Merillat to read- 

Mr. Hogan: Will you pardon me a moment? 

Mr. Perrv: Certainlv. 

Mr. Hogan: The record should state that counsel for the respec¬ 
tive parties, during the recess of court, agreed, with the ex- 
71 eeption of the two or three questions which the record shows 
have been brought to your Honor’s attention, that certain 
things come within the character of confidential communications, 
and certain others do not. 

Mr. Merillat: No; we have agreed that they come within the 
court's ruling. We have not agreed that they come within the in¬ 
hibition of the statute. 

Mr. Hogan: I did not say that. I said we have agreed they come 
within the character of things that the witness learned as a phy¬ 
sician from a patient. 

Mr. Merillat: Yes; we agree on that. You did not quite state 
that. 

William C. Taylor. Deputy Register of Wills of the District of 
Columbia, was called as a witness hv the caveator on November 24, 
1914, and testified, on direct examination as follows: 

T am personally familiar with a paper purporting to he a will of 
Stilson Hutchins, dated October 26, 1919. (Whereupon the Clerk, 
being asked to produce that paper, he did so and it was shown to 
witness who further testified as follows:) 

I secured this paper from the Washington Loan and Trust Com¬ 
pany, corner of Ninth and F Streets; it has been in the custody 
of the Register of Wills since that time. 1 brought it into the court 
house and filed it in the Register of Wills office. Mr. Lemon, the 
clerk of this court, called for the will this morning, that is how 
it got into his custody. 

On cross-examination he testified: 

When I secured the custody of that paper it was in a private vault 
in the Washington Loan and Trust Company, a vault of the Com¬ 
pany. not the private vault of a depositor: not in a safe deposit box. 
Mr. Eichelberger took me to the vault and handed me the will: 
he handed me a large package, which contained this will; this will 
I now have I found in an an envelope; and there were other papers in 
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that same envelope; that envelope is, I presume, in Mr. Lemon’s 
(the clerk's) possession. 

Whereupon the following took place: 

Mr. Perrv (addressing the clerk): Have you the whole envelope? 
The Clerk: Yes, sir. Mr. Perry: And have you the other papers? 
The Clerk: Yes, sir. Mr. Perry (to the witness): I will ask you 
to take from the clerk of the court the envelope that you found in 
this safe deposit vault and put in it such papers as you found in it. 
Mr. Perry (addressing the clerk): Will you hand that to the wit¬ 
ness, please? Mr. Perry (to the Court): I insist, your Honor, that 
this envelope and its contents he turned over by Mr. Taylor to the 
Clerk of the Court. The Court: There is no objection to that. 
Mr. Perry: Now, for identification, in order that there be no ques¬ 
tion about it, 1 wish you would please mark these papers in some 
wav, Mr. Tavlor. 

72 Whereupon the cross-examination of witness was resumed 

and he further testified as follows: 


The envelope shown me marked “Will of Stilson Hutchins” and 
accompanying papers is the envelope to which I refer in which all 
the other papers were contained to the best of my recollection; the 
paper which I have already produced here purporting to be the last 
will of Stilson Hutchins is one of the papers I found in there. 

Thereupon, on objection of counsel for caveators to the further 
interrogation of the witness on this line the court ruled as follows: 

“The Court: The court must rule on this matter and might as well 
rule at this time as at any other time. Mr. Perry, I have already in¬ 
dicated. as I thought very clearly, that Mr. Taylor might pass these 
papers to the clerk under your request, indicating what papers he 
passed to him by the number he has already given them, or indicated 
or identified by whatever mark he has on them.” 

Whereupon the witness further testified: I have noted marks on 
the papers that would identify them to me; the mark I have put on a 
certain paper here is in Envelope marked Exhibit B.; Exhibit B. was 
in the large envelope; the next is “This paper found in Envelope 
marked Exhibit C;” next “This will found in Envelope marked Ex¬ 
hibit B.,” “This will found in Envelope marked Exhibit C;” An 
Envelope marked “Exhibit B;” an Envelope marked “Exhibit A.” 
“This will found in Envelope marked Exhibit A.” Referring to the 
phrase “This paper,” I can only distinguish the papers by referring 
to the papers themselves and also by the mark which I placed on the 
back of the paper, for example, on “this paper found in Envelope 
marked Exhibit C,” the mark by which T can distinguish it is the 
writing which I endorsed on the paper. Thereupon the court di¬ 
rected the witness to mark each paper numerically 1, 2, 3 and so on, 
and the witness marked the papers as indicated with a red pencil. 

The several papers and each of them identified by the witness with 
his words or marks were as follows: 
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A large manila envelope bearing the following words in the hand¬ 
writing of A. S. Worthington: “Will of Stilson Hutchins and accom¬ 
panying papers. October 26, 1910,” the foregoing handwriting of 
A. S. Worthington being proved by Charles Fraiiey, and the envelope 
aforesaid also bearing the following in the handwriting of witness 
Taylor: “All papers found in this envelope, which was sealed W. C. 
T.” and also bearing the following in witness Taylor’s handwriting: 
“Exhibit “D” all envelopes marked A. B. C. and E. found in this 
envelope W. C. T.,” and in red pencil in witness Taylor’s handwrit¬ 
ing the following: “A., W. C. T.” 

An envelope marked in witness Taylor’s handwriting “Exhibit 
A., W. C. T.” and also bearing in witness Taylor’s handwriting on 
this envelope the following: “Will of Stilson Hutchins, October 26. 
1910,” and on the envelope there also being the following in re l 
pencil in witness Taylor’s handwriting: “7 W. C. T.” Inside thi- 
envelope was the will or paper in controversy of October 26. 
73 1910, marked in witness Taylor’s handwriting “This will 

found in envelope marked P7xhibit A., W. C. T.” and also 
marked in said Taylor’s handwriting in red pencil “5 W. C. T.” 


An envelope marked in witness Taylor’s handwriting, “Exhibit B 


W. C. T.” and also bearing on the envelope the following in red 


pencil in witness Taylor’s handwriting “6 W. C. T.” Inside this 
envelope was a paper in testamentary form purporting to be the will 
of testator of May 27, 1908, bearing the following in witness Taylor's 
handwriting. “This will found in Envelope marked Exhibit B. 
W. C. T.” and also marked in red pencil in said Taylor’s handwrit¬ 


ing “3 W. C. T ” 

An envelope marked in witness Taylor’s handwriting “Exhibit 
C,” the same following these words also in witness Taylor’s hand- 


writng, “April 24, 1912, seal broken and envelope, which was al¬ 
ready open at one end, opened by W. C. Taylor, Deputy Register of 
Wills” and also marked in red pencil in witness Taylor’s handwrit¬ 
ing “8 W. C. T.” On the reverse side of the envelope was the fol¬ 
lowing: “The will of Stilson Hutchins Deposited with the Wash. 
Loan and Trust Co. March 7, 1902.” 


Inside this envelope was a paper in testamentary form purporting 
to be the will of testator of March 6, 1902, bearing the following in 
witness Taylor’s handwriting, “This will found in envelope marked 
Exhibit C,” and also marked in red pencil in witness Taylor’s hand¬ 


writing “4 W. C. T ” 

Also a paper bearing thereon, in witness Taylor’s handwriting, the 
following: “This paper found in envelope marked Exhibit “C” W. 
C. T.,” and the paper with the aforesaid writing thereon also bearing 
in red pencil the following marks in witness Taylor’s handwriting, 
“1 W. C. T.” 

Also a paper bearing thereon in witness Taylor's handwriting tho 
following: “This paper found in envelope marked Exhibit “C” W. 
C. T.,” and the paper with the aforesaid writing thereon also bearing 
in red pencil the following marks in witness Taylor’s handwriting 
“2 W. C. T ” 
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The paper aforesaid marked in red pencil “1 W. C. T.” consisted 
of four sheets of paper fastened together, headed as follows: 

“Real estate owned February 12, 1902.” 

“Real estate notes owned by Stilson Hutchins Feb. 12, 1902.” 

“Unsecured notes, owned by Stilson Hutchins, Feb. 12, 1902.” 

“Sundry accounts due Stilson Hutchins, Feb’y 12, 1902.” 

The paper aforesaid marked in red pencil “2 W. C. T.” was headed 
as follows: 

“Stocks and Bonds, Feb’y 12, 1902.” 

An envelope marked in witness Taylor’s handwriting, “Exhibit 
E” and also marked in red pencil in witness Taylor’s handwriting 
“9 W. C. T.,” this envelope also bearing thereon the following: “Stil¬ 
son Hutchins. The will of March 6, 1902, superseded by will dated 
Dec. 3, ’04, and deposited with the Wash. Loan and Trust Co. Dec. 
8/1904.” 

Whereupon counsel for caveatees requested as follows: 

Now, I will ask you to mark this last paper, being as I un- 
74 derstand the envelope in which all of these other papers were 
found, with a distinctive mark, for example, W. C. T. A., with 
a capital A., and the witness marked the papers as directed. Counsel 
for caveatees then requested the witness to “put them in the envelope 
again and give them to the Clerk of the Court,” which the witness 
did. Whereupon counsel for caveatees announced that “I do intend, 
when we come to our side of the case, to introduce proof in this con¬ 
nection to show what were a part of the res gestae.” 

Thereupon counsel for caveator recalled the witness Charles L. 
Frailey who was interrogated and replied as follows: 

“Here is the envelope that you heard referred to, the first four 
lines in handwriting. Whose handwriting. A. That is the hand¬ 
writing of Mr. Worthington.” 

Whereupon counsel for caveatees said: “Just read the words in 
his handwriting,” and the witness read “Will of Stilson Hutchins 
and accompanying papers, October 26, 1910.” Whereupon counsel 
for caveator offered in evidence the said envelope and the alleged 
will of October 26, 1910, marked as aforesaid in red pencil “5 W. 
C. T.,” to which counsel for caveatees objected, saying: If you are 
going to offer the envelope, I insist that you offer the envelope and 
its entire contents.” Whereupon counsel for caveator withdrew the 
offer of the envelope, to which counsel for caveatees replied: “Very 
well, if you are going to offer the will, there is no objection to it.” 
Thereupon another counsel for caveatees objected that Taylor had 
testified, at the instance of the caveator, that he procured these papers 
or the envelope and this will from the Washington Loan and Trust 
Company, and that whatever Taylor did and whatever he took was a 
part of the thing that the law required him to do. It was the res 
gestae of the transaction; if they offer the envelope and if they offer 
the papers or if they call a witness to prove that he took these papers, 
they must prove the whole transaction and not a part of it. 

But the court overruled the objection, to which ruling exception 
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was noted by caveatees and the said alleged will dated October 20. 
1910, was read in evidence. 

On December 15, 1914, W. J. Dante, testifying on direct exarm 
illation as a witness for caveator, was shown the alleged will of Stil- 
son Hutchins of March 5, 1902, marked as aforesaid in red pencil 
“3 W. C. T.,’’ and identified the body and signature as being in the 
handwriting of Stilson Hutchins, and on the same day was shown 
the alleged will of May 27, 1908, marked as aforesaid in red pencil 
‘“4 W\ C. T., v and identified the signature thereon and the date 
thereof as being in the handwriting of Stilson Hutchins and the same 
day both said alleged wills were offered in evidence by caveator and 
read to the jury without objection, being in the words and figures 
hereinafter set forth in this hill of exceptions. 

75 On February 11 and 12, 1915, Mr. A. S. Worthington 
being under examination as a witness for caveatees the fol¬ 
lowing took place: 

“By Mr. Perrv: 

“Q. 1 will ask you in your own way, to give your testimony with 
respect to everything connected with the preparation of that paper, 
bis instructions, the circumstances under which it was executed, and 
everything about it. 

“A. About the time I speak of when I saw him at Mr. Walter 
Hutchins’ house, he told me he wanted me to draw a will, and 
he gave me an envelope which contained two former wills, one dated 
1902, and one dated 1908; and there were some other papers in the 
envelope, statements of his assets or debts, or something of that kind, 
and a memorandum in the papers somewhere about a will of 1904. 
1 never saw the will of 1904, if there was one, and don’t know any¬ 
thing about it. It was not in the papers. 

“I asked him what he wanted to do, and he said that he wanted 
to change the will and wanted me to read over those wills. I took 
them, took them to my office, and read them. The will of 1902, as 
I remember it. was in bis handwriting throughout; it was a little 
difficult for me to read it, and I did not read it very carefully, but I 
went through it. 

“Q. Excuse me one moment. I want you to go ahead without in¬ 
terruption from me and give the whole story; then I will come 
back to these different papers, and show them to you. “A. I am tell¬ 
ing you. 1 took these papers to my office and read them. Then I 
went back and had a talk with him about what he wanted to have 
done. 

Witness subsequently prepared a will in accordance with testator’s 
instructions, which was executed by testator. Concerning its execu¬ 
tion, witness testified: 

“After the paper (the will) had been signed in that way and as 
they (the witnesses to said will) were leaving the room, I am quite 
sure before they got out of the room, I said, ‘Mr. Hutchins, what do 
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you want me to do with this paper?” He said. Take this paper and 
the other wills and take them back to the Washington Loan & Trust 
Company and leave them there.’ 

“He had said at a previous conversation, what I have forgotten 
to state, that he wanted me to preserve those two former wills, and he 
used this expression, which struck me at (he lime as remarkable com¬ 
ing from a layman. He said, T want you to preserve those wills as 
showing the continuity of testamentary intention.’ He used that 
phrase, which sounded to me like a lawyer’s phrase, and struck me 
as curious coming from a layman. 

T then did take the three wills and the papers—1 thought I had 
all these memoranda I spoke of—put them all up together and sealed 
them up in an envelope and took them down to the Washing- 
76 ton Ix>an <fc Trust Company, put an endorsement on them, 
what they were, and left them there.*’ 

Thereupon the following occurred. 

“Mr. Perry: Mr. Clerk, will you please get out all these exhibits, 
the papers in those envelopes connected with the will, filed with the 
will? 

“Q. In the preparation of that will, you have said you had certain 
things before you. What were the first papers that you had before 
you, and where did you get them, and by whose directions?’’ 

(After discussion.) 

“Mr. Perry: I want to have him identify here the papers that he 
had before him at that time. 

“Mr. Hogan: Well, hand them to him. 

“Mr. Perry: I will have to know first what they were. 

“Mr. Hogan: No; he has stated what they were. 

The Court: The witness has already stated what they were. Now, 
if you want them identified, single out the papers and have them 
identified. 

“By Mr. Perry: 

“Q. Let me ask you this question. Before you got the copies of 
the two prior wills, which you say you had before you, did you make 
any request for any other papers, if you recollect, containing state¬ 
ments of the condition of his estate? “A. No. I have alreadv 

%j 

spoken about that. I said that there was that statement about his 
assets and figuring up his net income. I cannot recall having any¬ 
thing to do with getting that paper into his possession or into his 
room. 

“Q. Will you speak a little louder, please? “A. I say, my first 
recollection is seeing those papers in his possession, in his room at 
Walter Hutchins’ house. I have no recollection of having had any¬ 
thing to do with getting them there myself. 

“Mr. Hogan: All of which has been stated before. 

“Mr. Cohen: Yes; in full detail. 
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The Witness: He told me that they had been in the custody of 
the Washington Loan & Trust Company, and how they came from 
there up to Mr. Walter Hutchins’ house and into his possession, I 
don’t know, and he did not tell me. 

“By Mr. Perry: 

“Q. When you were testifying about the negotiations looking to a 
separation, did you not state that there was a eertain statement with 
respect to his assets and his debts? “A. Yes. 

“Q. And his net estate? “A. Yes. 

“Mr. Johnson: His income, he said, Mr. Perry. 

77 “By Mr. Perrv: 

•/ v 

“Q. Did you have it before you in the preparation of the will? 
“A. No: I had seen it before the preparation of the will, but I did 
not have it before me when I prepared the will. That never was in 
my possession, except that I might have looked at it when I was up 
at the house there. 

“Mr. Perry: Now, Mr. Merillat. will you hand Mr. Worthington 
these papers? 

“Mr. Merillat : These are the wills and eertain other papers. 

“Mr. Perry: I want him to have all the papers. 

“By Mr. Perrv: 

“Q. While Mr. Merillat is looking for these other papers can you 
place those that you have in about the same eondition that they were 
in when you finally put them in the safe deposit box? “A. Yes; 
this paper (indicating) is the will itself. 

“Q. Wait one moment, please. “A. I am looking over the papers 
so as to be able to identifv them, or not identifv them. 

Mr. Hogan: That paper you have in your hand. Mr. Worthington, 
is the will itself, vou said. 

The Witness: Yes. 

“Mr. Hogan: And that is exhibit No. 1 in this ease? 

“Mr. Perry: T am asking him to place them, if he can, in the same 
condition they were in when he put them in the safe deposit box? 

“The Court: You mean all the papers? 

“Mr. Perry: Yes. I want to get the final envelope in which they 
were put in the safe deposit box. I want, first, to have him identify 
the papers, but while Mr. Merillat is looking for these other papers, 
I thought I would ask the witness, so that he would be prepared to 
answer the question when it came, to consider the physical condition 
they were in when they were put in the safe deposit box by him. 

“The Court: Verv well. 

“By Mr. Perrv: 

“Q. Do you find before you all the papers that were put by you in 
the safe deposit box after the will was executed and after Mr. Hutch- 
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ins had directed you to put it in the Washington Loan <fc Trust Com¬ 
pany? “A. There were two or three papers that were merely lists of 
assets, or statements of properties of some kind. I don’t know just 
what they are. The important papers were the three wills, I see 
them all here, and the envelope with the endorsement in my hand¬ 
writing. 

“Q. Do you recollect whether there were papers containing com¬ 
putations made by you? “A. No. 

“Q. There were not? “A. No; those papers were in my office, and 
were produced in my deposition—one paper. 

78 “Q. When you put them in the Washington Loan & Trust 

Company, after the execution of the will in question here, in 
what shape were they? Was there not an envelope containing them 
all? “A. This envelope contained them. It has on it in my hand¬ 
writing “Will of Stilson Hutchins and accompanving papers, Octo¬ 
ber 26, 1910.” 

“Q. What is that marked, as an exhibit, if you can find it there? 

“Mr. Thomas: That paper, I think, was merely identified. 

“Mr. Perry: That is what I want to get at, to see whether it Is 
marked. 

“By Mr. Perry: 

“Q. The paper to which you refer has on it what in your hand¬ 
writing? “A. I have just read it, Mr. Pern’. 

“Q. That is in your handwriting? “A. Yes, sir. There are some 
other endorsements on there not in my handwriting. 

“Q. Well, that sufficiently identifies it. What was in that paper 
when you put it in the safe deposit box? “A. The will of 1902 I 
have referred to, the will of 1908 1 have referred to, and the will 
which was executed on the 26th of October, 1910, and two or three 
other papers, which I have already stated were in the envelope when 
he gave the two old wills to me. 

“Mr. Perry: I offer in evidence that outside envelope. 1 do not 
think it has ever been offered in evidence. 

This envelope, with its endorsement, was offered in evidence and 
marked exhibit 393. (Page 6281.) The witness then identified a 
draft of will which he had shown to Mr. Hutchins, but which was 
not placed in the envelope with the other papers, and the same was 
given in evidence as Exhibit 394. (Pages 6283 to 4.) 

Witness also identified a computation made by him, hut not one of 
the papers contained in the envelope with the wills, which was given 
in evidence, and marked Exhibit 395. (Pages 6289 to 91.) 

Witness further testified as follows: 

“Q, Before leaving this immediate subject of the preparation of 
this will, will you look at the paper that Mr. Merillat will now hand 
you and state whether or not you had that before you in the prepara¬ 
tion of the will of October, 1910, whether or not it was one of the 
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papers attached to the will of 1902 or 1908? “A. It was not attached 
to them. It was in the same envelope. When he handed me the en¬ 
velope, we had two wills, as I have said several times, and there were 
two or three other papers with them. This paper, which is marked 
‘AJ3.W.43,’ is one of them. 

“Q. I)o you know whether or not there is the hand writing of Stil- 
son Hutchins at different places on that? “A. I should say that 
wherever it is not typewritten it seems to me in his handwriting. 

“Mr. Perry: I think that is competent evidence, your Honor, to 
he read to the jury, and I offer it. 

“Mr. Johnson: We do not know what it is. Let us see it. 
79 “Mr. Merillat: That is only one of the papers. 

“Mr. Perrv: Let him identifv them all at the same time. 

“Mr. Johnson: Let me see that one, please. 

“Mr. Merillat: Certainly. They are all a part of one and the same 
thing. You saw them all, Mr. Johnson. 

“Mr. Johnson: Yes; may he three or four years ago. (After 
examining the papers.) Do you want to identify them all? 

“Mr. Merillat: I thought it was better to have them all identified, 
and not do it piecemeal. 

“Mr. Johnson: All right. 

' “The Witness: Well, I can’t say positively that that is one of them. 
All I can say about that- 

“Mr. Hogan: What are you talking about now? 

“The Witness: The paper marked ‘A. S’. W. 44.’ It is another 
list of the same general character—real estate notes owned. 

“Mr. Hogan : If you cannot say it was among them, that is enough. 

“The Witness: It may be sufficient for me to say this: I know 
that the papers which I sealed up in the envelope with the two wills 
were the papers that he gave to me with the wills—the same papers 
he handed me. 

“Mr. Hogan: Certainly these are not the papers that were sealed 
up in the envelope. 

“The Witness: Let me add this, further. Exhibits A. 8. W. Nos. 
43, 44. 45 and 4f> were not sealed in the envelope. You remember, 
I stated that, when the deposition was taken: but the fact, is that 
when my deposition was taken, in looking over the papers in the 
Stilson Hutchins jacket, I found two or three of these papers which 
had not been incorporated or inclosed with the wills, and 1 refiled 
them with the Washington Loan k Trust Company. They got out 
and got among my papers, and I produced them at the time my 
deposition was taken. 

“Bv Mr. Perrv: 

“Q. As I understood you. that first paper shown you by Mr. Meril¬ 
lat was among the papers sealed up with the wills? “A. No: it was 
among the papers he gave me with the wills, but there were some 
papers I enclosed in the envelope when I left the wills with the Wash¬ 
ington Loan k Trust Company, and some of those that he had given 
me were in that envelope and some remained in my files. 
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“Q. Let me shorten the matter in this way. Will you please look 
over these papers, one of which you have already identified, and 
state how you got them, if you got them all at the same time and in 
the same way? “A. 1 got them all at the same time and in the same 
way. 

“Q. From whom? ‘‘A. From Stilson Hutchins. 

“Q. On what occasion? “A. When he handed me the wills of 
190*2 and 1908, they were in an envelope, and these papers were in 
the envelope at the same time. 

80 “Mr. Ilogan: Referring to what papers? 

‘The Witness: Papers A. S. W. 43 and 44, if that is one of 
the papers I produced when my deposition was taken; and it is the 
same way with regard to A. S. W. 45. In both A. S. W. 44 and A. 
S. W. 45 there are some figures. They are mostly in typewriting but 
there are some figures at the bottom of them, but there is not sufficient 
there for me to express an opinion as to whose handwriting they are. 

“This paper which is marked A. S. W. 46, I remember par¬ 
ticularly because of its mutilated condition. I remember seing that 
that corner of it was cut off, when I looked at the papers that he 
handed to me with the wills. 

“Mr. Perry: We offer those in evidence, your Honor, as papers 
given by the testator to the scrivener at the same time for the pur¬ 
pose of preparing his will. 

“Mr. Hogan: If you offer them in evidence, all right, but if you 
are going to add the purpose without any testimony, of that purposfe, 
all wrong. 

“Mr. Perry: I am justifying my offer to the court. 

“Mr. Hogan: We have no objection to the papers, but counsel has 
no right to state any purpose not here in evidence. 

“The Court: They are in evidence. 

The papers heretofore mentioned herein as A. S. W. 43, 44, 45 
and 46 were marked respectively “Exhibits 396, 397, 398 and 399, 
February 12, 1915, page 6310,” and were read in evidence by Mr. 
Merillat as follows: 


Sundry Accounts and Stocks Owned by and Due Stilson Hutchins, 

December 7th, 1914. 


Telegraphone (U. S. interest).$225,000.00 

Seamless Leather Loop Co. (doubtful). 28,548.29 

“Old Glory” Mine, Arizona. 79,841.17 

Fischer, Special picture Acct. 28,770.00 

Gold Belt Gravel Co. (worthless). 10,341.96 

Liquid Air Investment, Wash plant (worthless). 21,543.57 

Flint Hill Mine, S. C. 2,081.00 

Purity Ice Co., advances. 20,534.69 

T. C. Crawford, Amer. interests Voelker. 6,080.50 

Phil B. Thompson . 500.00 

W. C. Brewer, loan on notes. 1,500.00 

Texas Oil Company, (worthless). 48,442.82 
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Alaska Industrial Company. 6,091.96 

C. Francis Jenkins. 1,200.00 

F. D. Haadaway. 1,850.00 

Boilers at Liquid-Air Plant. 1,886.31 

New Jersey Land of Pratt. 8,500.00 

Stock Exchange Seat. 5,000.00 

L. A. Lodge, acct. 326.25 

Chas W. Edwards. 3,000.00 

81 James E. Campbell. 7,601.50 

Jefferson Chandler. 1,247.55 

Old Post Office Stamps. 466.90 

John E. Beggs. 3,503.97 

Frederick Springman, Mail contract. 750.00 

Eugene Feehet. 446.25 

Frank H. Pelouse. 2,018.00 

J. C. & F. B. Wells (Cuban Claims). 3,000.00 

$520,122.69 

Coffin Iron Reducing Invention. 4,000.00 

Bovd-IIazelton, Virginia lands.cost. 15,000.00 


Real Estate Notes Owned by Stilson Hutchins. 


December 7th. 1904. 


Hugo Zieman. 

V. G. Fischer. 

S. N. Meyer. 

Hiram K. Snow. 

George W. Reinhardt. 

Emma F. A Chas. L. Campbell.. 

J. T. Granger. 

John II. Ladd (Campbell note) 

Clara A. Rines. 

Mrs. M. J. Jones. 

Carl Petersen. 

Mount Vernon Flats (Second 
trust) . 


$16,333.32 Due May 23, 1906. 
13,000.00 
32,500.00 

500.00 Nov. 1st, 1904. 
14,500.00 

14,000.00 Oct. 14, 1901. 
35,000.00 Feb. 15, 1905. 
2,546.20 Aug. 12, 1906. 

6,000.00 Overdue. 

3,000.00 
881.00 

17,000.00 


Total 


$155,260.52 


Real Estate Owned by Stilson Hutchins. 


Armory Building. 

1401 Mass. Avc.. N. W.... 
Lee Bldg., 10th St., N. W.. 
Hudson Bldg., 936 F Street 
Stable R. I. Ave., N. W... 
1603 Mass. Ave., N. W... 

Hutchins Bldg. 

Machine Lot. 

Le Droit Bldg. 


Valuation. 

Encumbrance. 

$90,000 

$20,000 

100,000 

20,000 

80,000 

30,000 

170,000 

30,000 

8,000 

clear 

100,000 


150,000 

clear 

15,000 

clear 

150,000 

70,000 
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Warder Bldg. 250,000 

516 8th St., N. W. 11,000 

Hopkins Lots, Gtn. 25,000 

1308 16th St., N. W. 25,000 

The Highlands Apts. 800,000 

82 The Westmoreland. 357,125 

Whitehaven 104 acres. 200,000 

Brockmont . 50,000 

Clark-Tilton 4.72 acres. 3,000 

Lot 9, Conduit Road. 1,500 

Lodge Land, Md.:. 2,000 

Green Springs. 5,000 

Reesor House, Conduit Road. 200,000 

The Island, N. H. 200,000 

West Va. Lands. 25,000 

Benton Park, Mo. 105,000 

Stearns property, N. H. 15,000 


$2,940,125 

Less Mortgages. 1,120,125 


$1,820,000 


145,000 

7,000 

9,000 

15,000 

490,000 

272,125 

clear 

clear 

1.500 
clear 
clear 
clear 
clear 
clear 
clear 

4.500 
6,000 


$1,120,125 


Stocks and Bonds. 

Mergenthaler Linotype Co. 2,642 shares $500,000 

Northern Liberty Market Co. Com. 1,525 “ 100,000 

86 “ 

Columbian Peanut Company. 145 “ 58,000 

Planograph Company. 729 “ 58,000 

Upper Boise Mining Company. 6,000 “ 600 

Guarico Mining Company. 50 “ 1,000 

Brooklyn Ferry Company. 300 “ 1,000 

N. A. Transportation Co. 100 “ 12,225 

V. G. Fischer Art Co. 500 “ 250,000 

Edison Ore-Milling Co. (London). 20 “ 40,000 

Riggs National Bank. 15 “ 9,000 

Patent Title Guarantee Co. 100 “ 5,000 

Rawlings Iron Mtn. Co. 50 shares $30 

Cochnower Marble Co. 2,000 

Telegraphone Corporation. 7,250 “ 72,500 

Animated Picture Co. 6,500 

Red Mountain Mining Co. 4,000 “ 2,375 

Greene-Gold Mining Co. 200 “ 730 

$1,118,960 

Perfection Cigarette Bonds. 2,000 

California Consolidated Mining Co. bonds. 17,500 

Lick Creek & Lake Erie R. R. bonds. 188,000 

Dawson Coal & Coke Company, bonds. 300,000 

$1,626,460 


10—3424a 
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‘‘The Court: Is that all of the papers? 

“Mr. Perry: Those are all the papers, your Honor. 

“Mr. Merillat: That completes it, your Honor. 

83 On March 10, 1915, while Walter Stilson Hutchins was 

on the stand under direct examination, as a witness for the 
caveatees the following took place: 

Bv Mr. Perrv: 

%> 

Q. Before asking anything your father said about this, I should 
like you to look at the paper which Mr. Merillat will show you, and 
then, after exhibiting it to counsel, I want to ask you some questions 
about it. 

The Court: It is the same paper he had before, is it? 

Mr. Merillat: No, your Honor. This is a paper never introduced, 
in evidence at all. I was simply pointing to some handwriting, vour 
Honor. I just wanted to save time. 

Mr. Perry: Is there a date to that paper, Mr. Merillat? 

Mr. Merillat: Yes, sir. It is in typewriting. 

Mr. Hogan: What is it? 

Mr. Merillat: The date is 1902. ~ ; 

Bv Mr. Perrv: 

•/ 

Q. Have you looked at that paper, Mr. Hutchins? A. Yes, sir. 

Q. Have you any personal knowledge of that paper? Do not 
state what it is. Just state if you have any personal knowledge of it. 
A. T don’t recall that I have seen it before. 

Q. Will you state whether or not there are any figures on that 
paper either in ink or in pencil, that paper itself being in typewrit- 
ing? A. Yes, sir. 

Q. Are there also words on that paper not in typewriting but in 
pencil or in ink? A. Yes, sii. 

Q. In whose handwriting, if you know, are the figures, whether 
in pencil or in ink, and the words, whether in pencil or in ink? A. 
A number of them are in my father’s writing, in pencil, and at the 
extreme left hand corner, at the bottom, are some pencil figures and 
words in Mr. Dante’s writing. There are also some ink figures and 
words in Mr. Dante’s writing. 

Mr. Perry: I think we are entitled to offer that paper in evidence 
at this juncture, after it has been shown to counsel on the other side. 

Mr. Hogan: If we do not think so we will object to it after we have 
seen it. 

The Court: Pass it to the counsel. 

(The paper was handed to counsel for the caveators.) 

The Witness: On the second page, Mr. Perry, there are also some 
words and figures in my father’s writing, and some figures in ink at 
the bottom in Mr. Dante’s writing; also some other figures and words 
in my father’s writing near the bottom. 
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Mr. Perry: I first offer that paper as it is in evidence. 

Mr. Hogan: This is one of the papers, if your Honor pleases, dated 
February 12, 1902. It is a paper made at a time when 
84 neither side questions the mental capacity of Stiison Hutch¬ 
ins. As 1 have had occasion to say before, and as Mr. Perry 
has repeatedly insisted in this trial—and 1 agree with him—nothing 
from Stiison Hutchins is admissible here whether it be in writing, 
typewriting, or by word of mouth from a witness, except for the pur¬ 
pose of showing mental capacity or incapacity at a time when that 
is in issue; and both sides have been at great pains to show that Stii¬ 
son Hutchins in the year 1902 and prior to 1904 was not only sane 
and sound, but exceptionally so. We concede it. We claim it" We 
have proved it. 

Now, they offer a typewritten paper, prepared by whom we know 
not, that happens to have in some places certain figures which are 
identified as being in Stiison Hutchins’ handwriting made at what 
time we know not, the paper bearing no date except February 12. 
1902, when the mental capacity of Stiison Hutchins is not in ques¬ 
tion. They offer that paper in evidence for what purpose? If it 
was written by Stiison Hutchins from beginning to end, it could 
only be admitted on the ground to show that he was mentally com¬ 
petent or incompetent; and this is the time when, I repeat, that was 
not in issue. 

Mr. Perry: We have had introduced in evidence here, your Honor, 
papers bearing his handwriting before and after February 27, 1904 
but that is not important. Here is the vital question. If Stiison 
Hutchins on the date of that paper, which was filed in this court by 
Mr. Dante, the collector, taken from among the papers of Stiison 
Hutchins, and produced by him here under the notice to produce, 
put down in his own handwriting the value of these very things we 
are talking about now- 

Mr. Hogan: He did not do that. 

Mr. Perrv: I do not say that he did. 

Mr. Hogan: There is no handwriting of his on the value of these 
things you are talking about. That is just the trouble Mr. Perry. 

Mr. Perry: Wait one minute. There is a valuation put there. 
Now, if we can show the valuation given by Stiison Hutchins when 
they do not impugn his mental capacity at all but say that he was 
a man of most brilliant mind and sound judgment, and all that, 
and then we can show that he continued to put the same value upon 
it by papers that Dante has filed here and that are in evidence down 
to the time of this will of May, 1908, surely that is evidence of the 
very highest value. 

The Court: The objection is sustained. 

Mr. Perry: An exception is noted, if your Honor please. Mr. 
Merillat will state the grounds. 

The Court: I suppose they have been stated fully, have they not? 

Mr. Merillat : I think not, your Honor. I think we ought to now 

state them. • 

The Court: Very well. 

Mr. Merillat: We note an exception on these grounds: No. 1, that 
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the paper bears the handwriting and the writings of Stilson Hutch¬ 
ins. 

The Court: What do you mean by the writing and the hand¬ 
writing? What is the distinction you are drawing? 

Mr. Merillat: I am drawing no distinction. That the paper bears 
the handwriting of Stilson Hutchins. 

85 Number 2, that it sets forth a valuation there, the paper 

having been shown to he partly in his handwriting and partly 
in the handwritng of his confidential clerk. 

Number 3, that it there fixes a valuation of the Island, and that 
that matter has been gone into in the course of the examination of 
counsel for the other side. 

By Mr. Perry: 

Q. Mr. Hutchins, you have stated that certain figures and words 
are in the handwriting of your father and certain others in the hand¬ 
writing of his clerk, Mr. Dante. 

Mr. Perry: T now offer in evidence, your Honor, so much of the 
papers before the witness as is in the handwriting of Stilson Hutch¬ 
ins. 

Mr. Hogan: Objected to on the same grounds. 

The Court: It is impossible to separate that from the whole paper. 

Mr. Perry: Has your Honor seen the paper? 

. The Court: Yes. 

Mr. Hogan: Yes, I gave the paper to the court. 

(The following occurred at the bench, out of the hearing of the 
jury.) 

Mr. Perry: We offer to prove that on the paper last referred to. 
coming from the office of Stilson Hutchins and filed in court by 
the collector Dante, and headed ‘‘Real Estate owned, February 12, 
1902” there are the following figures in the handwriting of Stilson 
Hutchins. 

I will ask Mr. Merillat to designate them. 

Mr. Merillat: In Stilson Hutchins’ handwriting, opposite the 
words “Grogan Building,” the figures “30” under the head of “Mort¬ 
gages,” the figures “45” being stricken out. 

The figures under the heading “Interest” and opposite “Grogan 
Building,” “1350” in place of “1860” are in Stilson Hutchins’ hand¬ 
writing. 

Mr. Hogan: Can we not agree on that at recess? I can agree with 
you on what there is. 

Mr. Merillat: Opposite “523 and 525 Tenth Street,” under the 
head of “Mortgages,” “22,500” is stricken out, and the words in 
pencil “fifteen thousand” are in Stilson Hutchins’ handwriting. 

Under the head of “interest” with reference to the same buildings, 
the figures “1100” are stricken out and “675” in Stilson Hutchins’ 
handwriting are inserted. 

Next, that opposite the item “527 and 529 Tenth Street Northwest” 
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in the column “Mortgages” the figures “24,332” are stricken out and 
the figures “15,000” inserted, in Stilson Hutchins’ handwriting. 

That in the column “interest” the figures “750” in pencil arc in 
Stilson Hutchins’ handwriting. 

That after the words “1439 Rhode Island Avenue, Northwest,” 
there is inserted the word “Stable” in Stilson Hutchins’ handwrit¬ 
ing. 

That under the column “valuation’” there is stricken out 
85 “20,000” and the figures “8,000” inserted in Stilson Hutch¬ 

ins’ handwriting. 

That under the column “Interest” the figures “675” are stricken 
out and the figures “225” are written in Stilson Hutchins’ hand¬ 
writing. 

That with reference to the Mt. Vernon flats, after those words 
the following are in Stilson Hutchins’ handwriting “including 908 
and 910 New York Avenue,” these words being in Stilson Hutchins’ 
handwriting. 

That after the heading “Valuation” the figures “95,000” are . 
stricken out and “250,000” written in, in Stilson Hutchins’ hand¬ 
writing. 

That in the column of mortgages, the figures “55,000” are 
stricken out, and in Stilson Hutchins' handwriting the figures 
“102,100” are inserted. 

That under the heading “Interest” the figures “2200” are 
stricken out in Stilson Hutchins’ handwriting and the figures 
“4375” are inserted. 

We also offer to show that in this paper there is contained Brook- 
mont 76 acres, valuation $50,000, taxes $125, this being in type¬ 
writing. 

Also that the following is in the paper: Governor’s Island, $200,- 
000 valuation, taxes $180; this also being in typewriting. 

We offer in evidence at this point everything that is in the hand¬ 
writing of Stilson Hutchins as aforesaid. 

We further state to the court that the will of 1902 refers to a list 
of his property which had been prepared, and we think there is 
sufficient evidence to warrant the belief that the paper now shown 
to the court is the list of properties referred to in that will of 1902, 
the paper being headed “Real Estate owned, February 12, 1902,” 
and being followed by another paper headed, “Real Estate Notes 
owned by Stilson Hutchins, February 12, 1902;” bv still another 
paper headed “Unsecured Notes owned by Stilson Hutchins Feb¬ 
ruary 12, 1902;” by still another paper headed “Sundry Accounts 
due Stilson Hutchins February 12, 1902;” and still another paper 
headed “Stocks and Bonds, February 12, 1902;” and we offer to 
show that on each and every one of these five pages headed as afore¬ 
said there are words and figures in the handwriting of Stilson 
Hutchins. 

The Court: As already pointed out? 

Mr. Merillat: No; on each page. 

The Court: You had better indicate what thev are. 

Mr, Merillat: With reference to the foregoing matter, we offer 
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to show that on the second page of this paper, under the heading 
“Real Estate Notes owned by Stilson Hutchins February 12, 1002,” 
the following is in Stilson Hutchins' bandwriting. 

After the words in typewriting “Hiram K. Snow/' the typewrit¬ 
ten words “November 8, 1899' are stricken out, and in Stilson 
Hutchins’ handwriting, in pencil, there are inserted the words “No¬ 
vember 1, 1904" that at the bottom of the page of the said 
87 paper there is in the bandwriting of Stilson Hutchins the 
following ! “S. N. Meyer account, Pennsylvania Avenue 
sale, 32,500.” 

We offer to show that on page 3 of this paper, headed “Unse¬ 
cured Notes owned by Stilson Hutchins February 12, 1902. the 
following is in Stilson Hutchins’ handwriting: Opposite the name 
“W. E. Dyre” in typewriting, “203” is stricken out and in Stilson 
Hutchins’ handwriting the figures “225” are inserted. 

That on page 5 of this same paper, which appears to have been 
— Stilson Hutchins February 12, 1902,” next to the words “T. C. 
Crawford, American interests,” there is inserted, in Stilson Hut¬ 
chins’ writing, the word “Voelker.” 

That next to the word “Boilers" there is inserted, in Stilson 
Hutchins’ handwriting, the following words “and machinery," 
these words being followed by the following words: “at liquid air 
plant." 

That in Stilson Hutchins' handwriting, next to the words “Dan¬ 
ish Telegraphone,” which are in typewriting, there is inserted, in 
Stilson Hutchins’ handwriting, the word “parent.” the next word 
following being “shares.” 

That on page 5 of this same paper, which appears to have been 
torn off and not fastened to it, but is marked page 5, under the 
head of “Stocks and Bonds, February 12, 1902,” there is in Stilson 
Hutchins' bandwriting, after the words “Columbian Peanut Com¬ 
pany and Nansemond Peanut Company," the following: “145 
shares at 400, 58.200." 

That in Stilson Hutchins* handwriting near the bottom of this 
page there is also the following: “Pictures, $100,000.” 

That is all 1 am sure of, Mr. Perry. There may be more, but 
that is sufficient. 

It is also offered to be shown that on each and every of these pages 
there appears writing, the words and figures being in the handwrit¬ 
ing of William J. Dante, at that time Mr. Hutchins' confidential 
secretary. 

Mr. Perrv: Counsel for the caveatees claim that this evidence is 
* 

competent as showing that when it was prepared Stilson Hutchins 
was competent to estimate the value of his properties and the va¬ 
rious pieces of this property- 

The Court: That is not questioned. 

Mr. Perrv: Wait a moment—and because bis state of mind when 
%/ 

the will in question of May 27. 1908, was made is indicated bv the 
provision contained in said will as illuminated by the values put 
upon the paper offered in evidence dated February 12, 1902. 

For these reasons, counsel for the caveatees insist that this paper, 
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consisting of five pages and bearing the date aforesaid, is compe¬ 
tent evidence to go to the jury in connection with the condition of 
mind of the testator in May, 1908. 

Mr. Hogan: All I have to say is that any statements of fact con¬ 
tained in this offer which are not borne out by proof, we do not 
concede at all. 

The Court: This is a new off er. You say “this paper.” You 
are getting back to the whole paper now? 

88 Mr. Perry: Yes. The paper consists of five pages. I am 

offering everything that has his handwriting on it. Your 
Honor has ruled on this. 

Mr. Hogan: His Honor sustained the objection, and you have 
your exception. 

The Court: I sustained the objection. 

Mr. Perry: But we want to get the formal ruling. I make this 


proffer now. 

The Court: The objection is sustained. 

Mr. Perry: And the exception is noted upon the grounds stated. 


On March 11, 1915, soon after assembling of court, the follow¬ 
ing occurred: 

Mr. Perry : Will your Honor allow me to suspend a moment 
here? We want to call your attention to some testimony in the 
record connected with the paper which you excluded yesterday. 
We think we ought to bring it to your attention and to make it an 
additional ground for an exception if your Honor adheres to your 
ruling. 

Mr. Merillat: If your Honor please, you will find on an ex¬ 
amination of the back of this paper that it was a paper that was 
in one of the envelopes enclosed in the larger envelope containing 
the several wills at the time Mr. Taylor, the deputy register of 
wills, opened the envelope containing the three wills in the Wash¬ 
ington Loan and Trust Company. On the back of this paper ap¬ 
pears the endorsement of Mr. Taylor, the deputy register of Wills, 
and he testified that he put that endorsement on the paper at 
the time that he opened the envelope containing the wills. 

The testimony of Mr. Worthington upon that point is that when 
Mr. Stilson Hutchins- 

The Court: Just refer to the pages of the record. I will prob¬ 
ably want to look at the record. 

Mr. Merillat: Yes, sir. The pages are 6166, 6176, 6276, 6279 
and 6309. 

Mr. Worthington's testimony as set forth here is that at the time 
Mr. Stilson Hutchins sent for him, Mr. Hutchins gave him an en¬ 
velope containing two former wills and some other papers, state¬ 
ments of assets or debts or something of that kind, said Mr. Worth¬ 
ington, and that Mr. Hutchins asked him to read over those two 
former wills, and gave him directions with respect to the propor¬ 
tions and other things to be in the new will which he wanted 
drafted. 

Mr. Worthington’s further testimony was that he read over those 
two former wills and read over the papers which had been handed 
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him, which papers included these papers which we ottered in evi¬ 
dence yesterday. 

Mr. Worthington’s further testimony was that he brought these 
former wills and these papers in question, which had been given 
to him bv Mr. Stilson Hutchins, back to Mr. Stilson Hutchins. 

The will now in controversy here of October 20, 1010, was exe¬ 
cuted. Then Mr. Worthington asked Mr. Hutchins what he should 
do with this will which had just been executed. Mr. Hutchins 
said to him to take this and the other wills and papers back 
80 to the Washington Ix)an & Trust Company and leave them 
there, and Mr. Worthington said that he thereupon did take 
these three wills in question, the 1902 will, the 1008 will and the 
1010 will, and the other papers, sealed them in an envelope, made 
an endorsement on them, and put them in the Washington Loan 
& Trust Company and Mr. Worthington had said that these papers 
which he had given him had been at the Washington Loan & 
Trust Company. 

Now, we have this situation in the record. The envelopes con¬ 
taining all of the papers have been introduced in evidence here in 
the record. There have also been introduced in evidence the three 
wills in question found therein. There has also been introduced 
in evidence the inner envelopes, including the envelope containing 
this paper which is now sought to be ottered in evidence. There 
have also been offered in evidence two papers which Mr. Worth¬ 
ington himself said he prepared and called to Mr. Hutchins’ at¬ 
tention, with reference to the insurance and the house on Massa¬ 
chusetts Avenue. 

There is also in the record, in evidence, a statement under date 
of December, 1904, showing the assets of Mr. Stilson Hutchins and 
his debts. There have also been introduced in evidence books and 
other papers prepared in 1908, 1909, and 1910 showing the assets 
of Mr. Stilson Hutchins. 

There have also been offered in evidence oral statements bv Lee 
Hutchins and by Mr. Dante, showing what in their opinion Stilson 
Hutchins was worth in 1902; and Mr. Walter Hutchins has testified 
to the general remark of his father as to what he was worth, the 
statement of the fatlier as to how much he was worth. 

So that we have in the case these oral declarations and we have 
in the record every paper that was found at the Washington Loan 
& Trust Company when the will was executed, except the paper 
here in question; and this paper, it is proved by the record, was 
shown and given with the other two wills by Stilson Hutchins to 
Mr. Worthington at the time he asked him to draft the will in 
question. This paper shows the basis- 

The Court: Bring the presentation of your reasons within as 
small limits as possible. 

Mr. Merillat: I am about to close that, your Honor. This paper 
shows upon its face the basis of Mr. Hutchins' estimate as to what 
he was worth in 1902. The papers are all connected with the ab¬ 
solute making of this will in controversy, and 1 submit that it 
would be clear and glaring error to refuse to admit in evidence this 
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paper, dealing directly, as it*does, with the estate of the testator as 
of that time, hearing the handwriting of the testator upon it, and 
proven to have been one of the papers that he gave to his attorney 
when he asked him to draft the will. 

Mr. Perry: We offer this as an additional reason, if your Honor 
pleases, why the paper should be received in evidence, and why it 
is pertinent and material to the issues here involved. 

Mr. Hogan: I would hate to say that I arose to prevent a glar¬ 
ing error on the part of the court. I do not know what kind of 
an error that is; but I have no difficulty whatever in point- 
90 ing out glaring error in the statement of the fact made 
by the counsel and repeated over and over again, in the very 
teeth of his own record. 

Mr. Merillat stated to you, not once but several times, and con¬ 
cluded by stating, that the proof on the face of this record showed 
that Mr. Stilson Hutchins in October, 1910, had this paper before 
him and turned it over to Mr. Worthington. The proof shows 
nothing of the kind. The proof shows that certain statements sup¬ 
posed to be lists of Stilson Hutchins' assets were turned over to Mr. 
Worthington and that they were produced here when Mr. Worth¬ 
ington was on the stand, and identified by Mr. Worthington and 
put in evidence by the caveatees. They are, first, Exhibit No. 396, 
being “Sundry accounts and stocks owned by and due Stilson 
Hutchins December 7, 1904’’; Exhibit No. 397, “Real Estate Notes 
owned by Stilson Hutchins, December 7, 1904;” Exhibit No. 398, 
“Real Estate owned by Stilson Hutchins,” and Exhibit No. 399, 
“Stocks and Bonds.'’ It does not say who owned by, but identified 
by Mr. Worthington as the list of personalty and real estate which 
he obtained from Mr. Stilson Hutchins when he was told to draft 
the will. He does not pretend that he obtained any other papers. 
All of these exhibits are A. S. W. Exhibits in the deposition of Mr. 
Worthington. 

Those papers were offered. There was no objection to them, be¬ 
cause they were papers that came later than the date to which your 
Honor has allowed this evidence to run, when the mental capacity 
was in question. They were put in, as other statements were, as 
statements of Stilson Hutchins at a time when his mental capacity 
was not in question. 

Mr. Worthington did not say, when his deposition was taken or 
when he testified here in court, that that paper was handed to him 
or that he ever saw or examined that paper; or that Stilson Hutchins 
ever said a word to him about that paper, or that Stilson Hutchins 
looked at that paper. 

The only paper that Mr. Worthington could remember distinctly 
was the paper which showed Mr. Stilson Hutchins’ net annual in¬ 
come to be $115,000; but when these papers were shown to him, 
he said there were the lists of property given to him by Stilson 
Hutchins, and as such they were introduced in evidence. 

Now, without a word in the record, without Mr. Worthington 
having identified that paper or having been asked a question about 
it at this bar at this date, your Honor is repeatedly told, in order 
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to save you from committing glaring error, that this glaring mis¬ 
statement of* fact is found in the record. 

That brings us hack to this simple ordinary proposition, that a 
paper which cannot he used as evidence of the facts contained in it 
is offered under various guises in the hope of getting it into this 
record as evidence of htose facts, and using it for that purpose. If 
Stilson Hutchins ever saw it—and he must have seen it, because his 
writing is on it—we have onlv one date to connect him with it, 
and that is February, 1902, at a time when his mental capacity is 
not in issue, as I have repeatedly said and as your Honor has al¬ 
ready ruled; and that is the beginning and the end of that 
thing. 

01 When Mr. Taylor took from the Washington Loan & Trust 

Company the various envelopes relating to these various wills, 
all of which Mr. Perry was careful to have identified here, and they 
put in those that they wanted at the time—and when they were 
relevant, there was no objection to them—this paper was found 
among them. That is all there is to that. If that makes it evidence 
of anything in the world. 1 do not know what it is, because at the 
time it bears date your Honor will remember we have no question 
about the mental capacity of the testator. Suppose Stilson Hutchins 
had on February 12. 1902. sat down and written a letter containing 
statement after statement of fact. Would it he admissible here? 
Your Honor has decided that so often that I leave it with vou. 

Mr. Merillat: If your Honor please, counsel makes the statement 
that there is not in the record the evidence that this paper was one 
of the papers handed by Stilson Hutchins to Mr. Worthington. I 
ask your Honor’s attention to the record, page 6106. 

Mr. Worthington says that Mr. Stilson Hutchins gave him an 
envelope with two former W ills and some other papers, statements 
of assets and debts, or something of that kind. He then said that he 
read the will of 1902, and took the papers and read them. 

Mr. Johnson: You are not reading the record. 

Mr. Merillat: 1 am reading the substance of this record. 

The Court: (let to the record. 

Mr. Merillat: It is page 6166. 

Mr. Hogan: At the bottom of the page, your Honor. 

Mr. Merillat: (Reading.) 

“Q. I will ask you in your own way to give your testimony with 
respect to everything connected with the preparation of that paper, 
his instructions, the circumstances under which it was executed, and 
everything about it.” 

The Court: What is the paper that is being inquired about? 

Mr. Merillat: The will in controversy. 

‘‘A. About the time 1 speak of, when I saw him at Mr. W T alter 
Hutchins' house, he told me he wanted me to draw a will, and he 
gave me an envelope which contained two former wills, one dated 
1902 and one dated 1908; and there were some other papers in the 
envelope, statements of his assets or debts, or something of that kind, 
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and a memorandum in the papers somewhere about a will of 1904. 
I never saw the will of 1904, if there was one, and didn’t know any¬ 
thing about it. It was not in the papers. 

‘‘I asked him what he wanted to do, and he said that he wanted 
to change the will and wanted me to read over those wills. I took 
them, took them to my office, and read them. The will of 1902, 
as I remember it, was in his handwriting throughout; it was a little 
difficult for me to read it. and 1 did not read it verv carefullv, hut 
1 went through it. 

“Q. Excuse me one moment. 1 want you to go ahead without in¬ 
terruption from me and give the whole history; then I will 
92 come back to these different papers, and show them to you. 

“A. I am telling you; I took these papers to my office and 
read them. Then I went hack and had a talk with him about what 
he wanted to have done. He told me that he wanted some change—I 
really have forgotten what it was, about some lady, a relative or some¬ 
thing—1 have forgotten her name now. 

“Q. Was it Abbv Somerby?” “A. Yes; that is the name. He 
told me of a change that was to be made in reference to the provision 
that he was making for her, and I really don’t remember what the 
change was, except as manifested in the will. 

“Then he told me that he wanted me to change the proportions 
which were given by the will of 1908 to his wife and to Walter.’’ 

I do not know whether your Honor wants me to read all of that 
or not. 

The Court: I do not want you to read anything except what is 
pertinent to the discussion. 

Mr. Merillat: I think that is not any further pertinent to this 
particular matter. 

Now, page 6176. I will start where we will get the connection. 

“After the paper (meaning this will of 1910) had been signed in 
that way and as they were leaving the room, l am quite sure before 
they got out of the room, I said “Mr. Hutchins, what do you want 
me to do with this paper?’’ He said, “Take this paper and the other 
wills and take them back to the Washington Loan & Trust Com¬ 
pany and leave them there.” 

“He had said at a previous conversation, what 1 have forgotten to 
state, that he wanted me to preserve those two former wills, and he 
used this expression, which struck me at the time as remarkable 
coming from a layman. He said, “I want you to preserve those wills 
as showing the continuity of testamentary intention.” He used that 
phrase, which sounded to me like a lawyer’s phrase, and struck me 
as curious coming from a layman. 

“I then did take the three wills and the papers—I thought 1 had 
all these memoranda I spoke of—put them all up together and sealed 
them in an envelope and took them down to the Washington Loan & 
Trust Company, put an endorsement on them, what they were, and 
left them there.” 

The papers which he put in that envelope were produced here by 
the register of wills, who opened that envelope, and the paper which 
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I now hand you is one of the papers found in that envelope, and 
bears the endorsement of the register of wills. 

So we have Mr. Worthington’s direct statement there that the 
papers that he received from Stilson Hutchins he took and put in 
the envelope, and the envelope when opened contains this paper here 
in question, as shown by the testimony of the register of wills, and 
the endorsement of the register of wills on this paper made at the 
time the envelope in question was opened. 

Now, they have spoken—and this is not a point I have looked up, 
and I cannot, therefore, give your Honor the pages but I will under¬ 
take to do so later—of a paper of 1004. Mr. Worthington’s testi¬ 
mony was that he thought that he had put in the envelope 
03 deposited in the Washington Loan & Trust Company all the 
papers which Mr. Hutchins had given him, but that in going 
through his tiles he found some papers, and he then referred to this 
paper of 1904 which he must have gotten from Mr. Hutchins but 
had not deposited with the \\ ashington Loan & Trust Company. 

That paper is quite outside of this particular question. The ques¬ 
tion now before the court is this: It having been shown bv Mr. 
Worthington’s testimony that this was one of the papers given by 
Stilson Hutchins to him, and by the register of wills that it was one 
of the papers taken out of the envelope deposited at the Washington 
Loan & Trust Company by Mr. Worthington, pursuant to directions 
from the testator, whether or not the paper in question is competent 
and admissible in evidence. 

As I say, we have in the record the oral statements, and yet here 
is the best evidence of what Stilson Hutchins, who wrote his endorse¬ 
ment on this, considered himself, accurately or inaccurately, to be 
worth at this time in question, and shows the basis on which he esti¬ 
mated his worth in the vear 190*2. 

Mr. Hogan: This being our objection, we are entitled to close. 
1 am not going to take your Honor’s time in reading this record. 
You have been referred to page 0166. where Mr. Perry said, “I will 
come back to those papers." Then Mr. Perry did just what he said 
he would do. Beginning on page 6309, Mr. Perry had Mr. Worth¬ 
ington identify the papers he referred to as given him by Stilson 
Hutchins. Now, if you find that paper that Mr. Merillat now refers 
to, identified by Mr. Worthington, on any of those pages, I will 
withdraw the objection. Although it is irrelevant and immaterial, 
if you find that paper identified by Mr. Worthington, I will stand 
bv the record. 

When you come to pages 6309 and 6310 you will find that the 
papers were identified by Mr. Worthington and that they were in¬ 
troduced in evidence, being the exhibits I have already referred to 
and that they are set out in full in the record on pages 6311, 6312, 
6313 and 6314. 

Mr. Merillat: Now turn to page 6308. 

Mr. Hogan: I am turning to all I am going to turn to, Mr. 
Merillat. 

Mr. Perry: Mr. Merillat will turn to page 6308. 
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Mr. Hogan: Yes, I suppose so. I suppose every time I object, 
you people will have the last argument. 

The Court: What about page 6314? I have it before me. What 
do you claim for it? 

Mr. Hogan: That is one of the lists, on page 6314. 

The Court: You asked counsel to turn to page 6314. 

Mr. Merillat: No; page 6308. 

“The Witness: Let me add this further. Exhibits A. S. W. Nos. 
43, 44, 45 and 46 were not sealed in the envelope.” 

Those are the Exhibits Mr. Hogan has before him; and the wit¬ 
ness refers to the envelope that he produced containing this paper 
now sought to be offered in evidence. 

“You remember, I stated that when the deposition was 
94 taken; but the fact is that when my deposition was taken, in 
looking over the papers in the Stilson Hutchins jacket, I 
found two or three of these papers which had not been incorporated 
or enclosed with the wills, and 1 refiled them with the Washington 
Loan & Trust Company. They got out and got among my papers, 
and I produced them at the time my deposition was taken.” 

Referring to those papers which Mr. Worthington had. 

“As I understand you, that first paper shown you by Mr. Merillat 
was among the papers sealed up with the wills? 

“A. No; it was among the papers he gave me with the wills, but 
there were some papers I enclosed in the envelope when I left the 
wills with the Washington Loan & Trust Company and some of 
those that he had given me were in that envelope and some remained 
in my files.” 

Now, there is the distinct statement. The papers Mr. Hogan has 
produced were in Mr. Worthington’s files. Among the papers which 
he deposited at the Washington Loan & Trust Company were this 
paper which we have offered in evidence, and do now reproffer in 
evidence at this time; and that that is correct is shown by the endorse¬ 
ment of the register of wills on the paper, the register of wills testify¬ 
ing that he endorsed each paper as he opened the envelope. 

So that I say we have in the record the papers that were in Mr. 
Worthington’s files and not deposited with the Washington Loan & 
Trust Company owing to an error on Mr. Worthington's part in not 
including them all, and yet it is contended that one paper which he 
had obtained, as he said, from Stilson Hutchins, and had deposited 
with the wills, and which was found when the will itself was opened, 
or the envelope containing the will, is not admissible in evidence. 

I submit that this paper is distinctly shown to be a part of the 
res gestae. 

Mr. Hogan: If counsel are through with their contentions, I will 
conclude. 

I say to your Honor that when Mr. Worthington was on the stand 
he was not only not shown that paper, but no other witness except 
Mr. Taylor was ever shown that paper, and Mr. Worthington did 
not identify that paper in any way at all. There were several differ¬ 
ent envelopes produced from the Washington Loan & Trust Com¬ 
pany, and concededly in one of those envelopes this paper was con- 
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tained at the time Mr. Taylor opened the box at the Washington 
Loan & Trust Company in 1912. There is absolutely, as I have said 
before, and I repeat it, no evidence in this record from which court 
or jury could find that Stilson Hutchins ever looked at that paper, 
knew what it contained, made any mark upon it, at any time after 
February 12, 1902. There is no evidence to show who prepared it, 
where it was prepared, how true or untrue the facts are as stated in it, 
whether he repudiated it or adopted it—nothing of that kind. 

But if Stilson Hutchins had written it cntirelv in his own hand- 

•• 

writing on February 12, 1902, I submit again, for the last time, it 
would not be admissible in connection with anv issue in this ease, 

%J 7 

and it cannot be used for the only purpose for which they 
95 offer it. 

The Court: I see no reason whv the ruling of vesterdav 
should not stand. The objection is sustained. 

Mr. Merillat: We desire to note an exception, on the additional 
grounds stated in the argument before your Honor today. 

The Court: Yes. 

The papers referred to in the examination of Walter Stilson Hutch¬ 
ins March 10, 1915, as aforesaid, and the exclusion of which by 
the court caused the noting of the exception last above noted, in full 
were as follows: 


(Here follow tabular statements marked pages 96 to 100.) 


101 This paper found in envelope marked exhibit “C.” W. 
C. T. 1 W. C. T. 

(Balance of copy illegible.) 

This paper found in envelope marked exhibit ‘‘C.*’ W. C. T. 
2 W. C. T. 

(Balance of copy illegible.) 


Filed Apr. 24, 1912. 
Probate Court. 


James Tanner, Register of Wills, Clerk of 


William J. Flather, called as a witness for caveatees, on direct 
examination testified among other things, as follows: He is a vice- 
president of the Riggs National Bank, with which he has been con¬ 
nected for thirty-eight years, and knew testator about twenty years. 
Believes he saw testator about June 5th, 1906. and discounted a note 
for him for $16,000. and saw testator for the last time about the 
middle of April. 1909, when he was told by testator that he desired 
to get an additional loan of $20,000 to meet an obligation of that 
amount. The Bank at that time had two notes of testator, and three 
notes signed by Dante, all secured by Mergenthaler Linotype stock, 
end witncs' sucrereded to testator that if he would make one note 
secured by the Mergenthaler stock for $88,000, which amount was 
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Emma F. A Chas. L. Campbell, /4^000.00 44 Oct. 14; 1901 

>CCarra H. & J. T..Granger,. 35,000.00 4 * Feby. 15, 1905 

>4~\f& 

X John .H. Ladd, (Campbell), ... 500.00 44 Aug. 12, 1900 


44 Aug. 12, 1900 
overdue 

44 Nov. 25, 1901 
44 Jan. 28. 1900 
44 Aug. 22, 190L 
44 . Feby. 5, 1902 


881.00 44 Janv. 30, 1901 
,000.00 44 April 15, 1901 
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UNSECURED NOTES, O^NIjp HV STIL80N HUTCHINS, 
February 12, 1002 

'jVm nh H . - I S,0 00 . 00 Mairh 10, 190? 

O h iis A. IHn aa t n. i.. ■ ; i . ? 1 1, 6 1 M X Jany. 29, 1002 

w . , fir«4Waggaaaa»>r^-rTT" . '' i.'u in 9 ) 690 .0 0 June 26, 1902 

x «ft -y , ym e tt. - .- oo ti oo .i o Mch. 4, 1902 

X R. W. Browne, (Kretoletock as eecuriffc i>O0.0C Oci 22, 1901 

K O e lu w kien Pe a m A On i . ■*- . ■* i .nr - 68 t000t0 9 Demand notea 

(r'"y c j 

Wwi Ji iti'i. iMiei'i ' mi.. "4^Wd4Bai Bill 

-“7—“-“-(a ui L. Ail); in.. - 7 69 , 4 7 “ « 

Katherine Roberta, ... 1,#00.00 Demand note* 

Nwtaewt-Peflrae Q e m pwn y, rrrr r rr: ■ 0,000. 99 t%. tfS*. 

George C. Haaelton, . . 1,000.00 May 5, 1902 

J ohn T. T eaaimeer-r . ■ ■ ■ -!- . mi.ni' 6 0. 09 Overdoe 
Edwin Baltzley, ..'. 160.00 May 28, 1900 

(C MJ 

Geo rg e Gi W ol berj ••• :ri v . ■ . ■■ .; ■ n ■ » — 4 0 0 .0 9 Demand Note 

A. A. Thomas, .. . 666.50 % 23, 1808 

P. OUuk e . . * .... ■ < r... 04 . 48 Doe bijl 

k H i ft S mhyf vTmyTmrvmtw 1 — 00. 6 0 Apr. 17, 1902 

X &md R , M e K ee , . . . . 9 99 ,0 9 Feby. 4, 1903 

X M aeaiae J eyee i ii. i i.iinmn.it 1 69 . 0 0 Jan. 1, 1902 
yd l e lla Ki B eur g eat) i..m r imi, ■ ■' 1 90 . 06 Nov. 7, 1900 

e 

* - fi e ld o n Q owt hai, : . t . 00. 09 Feby. 16, 1902 

V. G. Fischer Art Cbmpany, .. .. C j 99 ili 9M Doe Bill 

John C. Ryder, .*.. 60.00 Jany. 30, 1902 

• • 

Ma uri ce Jo jet, . r :._ t . ■ 99 . -09 May 28, 1901 

J. H. Merriwhether. 210.00 July 26, 1890 

Cecil Clay, t secured on stock) ...... 600.00 May 1, 1902 

D ye , ...^*^ 9 09.0 0 Oct 26, 1901 

T. A. Fitzpatrick, balance... 'l .000.00 

i 

Notes probably “not good" 

tt s w F ile Cl i ffrwri , ... ... 8 )999 i89 Demand uote 

Albert H. Scott, .240.00 Aug. 30. 1809 

nwatin P, Psew, .. 9,B00-.00 April <6, UMiu 
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SlTfDRY ACCOUNTS DUE STIL90N HUTCHINS, 
February 12, 1902. _ 

"Telogrophone” ...,. ...4&W,000.00 

Scjmilem Leather-loop patent. 28,648.29 

; . 

“Old Glory” Mine, Arizona, ... . 79,841.17 


Special picture acet. Fischer’s, .. 

XGold Belt Gravel Co., . 10,841.00 

• * 

Liquid Air invstmt, local plant. 6.978.06 


Flint Hill Mine, S. C.,. . ‘ 2,081.00 

V Purity lea Company, adva. f?101.58 /G*-*-*' 


T. C. Crawford, American interests, 


6,080.60 


Phil. B. Thompson, 


W. C. Brewer, loan on notes. 


600.00 
1,500.00 • 


Texas Oil Refining Company (Babbitt) . 11,245.23 


Alaska Industrial Company, (Suiter) . 6,091.96 

j(C. Francis Jenkins,..... 1,200.00 

T. D. Iladdaway, . 1,850.00 

Boilera^at liquid plant,. *2^886.31 


W. E. Lewis, advances, 


• i 

1 ^ 075.00 


*Baltxley ft .Pratt, N. J. I^nd, 


4,633.28 


JChA J7CO<XOO 

L. A. Lodge, accoum.. 376.25 

ooo.o o 

Chas. W. Edwards. tPBTfr . . <*00,00 

Danish Telcgrapnonejihares,. ./&,879.18 




Danish TelcgrapT 


E. Campbell, ..•. 7,601.50 


Jefferson Chandler, . 
Old Post Office storm 
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/eft /O O 


•^1 • • t • • • • • • * • 

%4 #. , 
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• 

sufficient for the aforesaid five notes and would leave a balance of 
$20,000 required for the aforesaid payment, the bank would make 
the loan. Witness had subsequent conversations with testator; can’t 
say as to dates; remembers that at one time testator spoke to him, 
witness, about either selling a railroad, or getting some bonds for a 
railroad that he had sold in either North Carolina or Georgia, but 
does not know the date; and at the times of these conversations wit¬ 
ness was of the opinion that testator was of sound mind, and never 
saw him when witness thought him otherwise. 

On cross-examination, witness testified, among other things, that 
the Riggs Bank did not make the loan to testator above mentioned, 
although it had the money to do so, and was perfectly willing to 
make that or any other loan for that amount that was offered, prop¬ 
erly secured, by a person who was competent to bind himself. 

Witness was then asked the following question: “If a person with 
property security, who was not competent to bind himself, you would 
not loan it?” 

To which (piestion counsel for caveatees objected as irrelevant and 
immaterial, but the Court overruled the said objection; to which 
ruling caveatees excepted, and the witness thereupon answered: “We 
would not loan it to an incompetent person.” 

On redirect examination, witness was asked: 

“When Stilson Hutchins saw you, Mr. Flather, in April, 1909, was 
the money to be loaned to him at that time, or at a subsequent date?” 
To which question counsel for the caveator objected on the ground 
that the witness had been fully interrogated on direct exami- 
102 nation as to what occurred between the witness and Stilson 
Hutchins in April, 1909, and had not been cross-examined 
about it at all, and the Court sustained said objection, to which rul¬ 
ing caveatees excepted. 

Witness was also asked: “Mr. Flather, so far as you know per¬ 
sonally was the declination of the bank based upon any personal 
knowledge of its officers as to Stilson Hutchins, or upon some reports 
or rumors coming to the knowledge of its officers?” 

To which question counsel for caveator objected, and the Court 
sustained said objection, to which ruling caveatees excepted. 

In the course of the trial, there were given in evidence and read to 
the jury the following paper writings. 

1. Paper writing purporting to be a last will and testament of 
testator, bearing date March 6, 1902, and being as follows: 

“This will dated March 6th, 1902, has been cancelled and super¬ 
seded by the will dated December 3, 1904. Stilson Hutchins.” 

Washington, March 5, 1902. 
STILSON HUTCHINS.” 

“I, Stilson Hutchins being, as I believe of sound mind humbly 
acknowledging mv dependence on Almighty God for long continued 
health and prosperity, being about to start upon a journey to Den¬ 
mark and realizing the uncertainty of life, having destroyed all pre¬ 
ceding wills but revoking any that may have been overlooked, do 
make and execute this my last will and testament. 
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“I have filed herewith a schedule of all the r«.al estate, stocks, 
bonds and personal property owned by and of all notes and account-’ 
owing to me at the date of January 1, 190*2. There are probably 
many other notes and accounts due me which are omitted in the 
schedule, and I have purposely left out the debts due me on account 
of the Times Newspaper Company up to November 15, 1901, which 
are being collected to discharge the indebtedness of the said Com¬ 
pany at that date. It is estimated that over and above this indebted¬ 
ness between eight thousand dollars and ten thousand dollars will 
accrue from this source to my estate. 

“I desire as speedily as may be that all my debts be paid, other 
than the sums due on real estate which sums are stated in the ac¬ 
companying schedule. I owe nearly two hundred thousand dollars 
secured by stocks and bonds pledged therefor. Of my life insurance, 
which exceeds one hundred thousand dollars, which is for the benefit 
and in the name of my wife, this I should want carried out as de¬ 
signed. payable to her at stated intervals, and covering a long term of 
years, but that the sums coming to her from that source shall be 
deducted from her share of the estate, my intention being as far as 
may be practicable, to distribute my property in three equal parts, 
one-third to my wife, Rose Hutchins, another third to my son. Wai¬ 
ter Hutchins, and the other third to my son, Lee Hutchins subject 
to the following special bequests which I enjoin upon my heirs and 
executors to see carried out. 

103 First, I give and bequeath to my wife. Rose Hutchins, the 
house in which we live. No. 1603 Massachusetts Avenue, its 
furnishings and belongings including the silver pictures books and 
horses and carriages. Of the pictures I desire that within six months 
of mv demise each of my sons mav be permitted bv her to select five 
pictures or paintings and one hundred volumes of books most de¬ 
sirable to them for their association with me and if either of them 
should outlive my wife that the marble bust of me may go to them, 
or either of them surviving. Subject to these exceptions as to the 
personal property, I will and bequeath to my wife a clear title to the 
said house and its belongings. I bequeath to William J. Dante mv 
secretary whose faithful and intelligent service 1 desire to acknowl¬ 
edge the sum of 5,000 dollars, payable at a convenient time within 
six months from the income of the estate. 

“I desire that everv year for the next ten years after mv decease 
the sum of 500 dollars be paid out of the income of the estate to the 
Treasurer of the Associated Charities of Washington, D. 0., for the 
use of the Society in its care of the poor of the city. The sum of 
twenty thousand dollars I will and bequeath to Mildred Rogers, the 
daughter of Robert F. Rogers, and my daughter Clara to be in¬ 
vested for her by my executors, and the income thereof to be semi¬ 
annually paid to her for her especial use and benefit, and subject to 
no control or supervision except that of her Father. On her mar¬ 
riage the said sum of twenty thousand dollars shall lx* parsed over to 
her for her own management, but not to be alienated from her to 
her husband, but to be hers for her separate use during her life. 
If she leaves issue it shall descend by her will to the said issue; if 
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otherwise it shall revert to her father if he survive her but in the 
event both die and Mildred leaves no children to inherit the said sum 
of 20,000 dollars or so much as may remain thereof shall be re¬ 
turned to my estate. 

“I give to Walter S. Hutchins the gold watch presented to me by 
the citizens of St. Louis, and to Lee Hutchins the gold watch (How¬ 
ard) carried by me. 

“I also give and bequeath to Abby Somerby my half-sister, one 
thousand dollars, to be paid to her in cash for any use she may de¬ 
sire to make of it, or that it be invested for her by Lee Hutchins at 
her request, and I also charge my two sons with her support during 
her life at the rate of between eight hundred and one thousand dol¬ 
lars a year. 

“After provisions are made for the carrying out of these bequests 
T direct that all of the estate left by me shall pass to the joint con¬ 
trol of the Washington Loan and Trust Company (provided they 
will act and administer their part of the trust for a fee or commis¬ 
sion of 2M> per cent on the sums received by them), my wife, Rose 
Hutchins, and my son Lee Hutchins (no bond to be required of the 
two last named) the three to be my executors, to have full charge of 
my estate, and with power to sell any portion of the same and rein¬ 
vest the proceeds, as a majority may determine, any other real estate. 

stocks, bonds or mortgages, and that they employ as account- 
104 ant at a fair salary Mr. William J. Dante, who is familiar with 
all my property and investments. 

“I desire that the income arising from all the property both real 
estate and mixed be applied and paid over at stated intervals as the 
three may determine to my wife Rose Hutchins, to Walter S. Hutch¬ 
ins and to Lee Hutchins share and share alike after setting aside 
a reasonable amount at each quarter or semi-annual period to be 
applied to the payment of the incumbrances on the real estate and 
pledged stocks and bonds until the same are entirely clear. My de¬ 
sire is that one-half of the income shall be applied in this way, and 
the other half distributed. 

“In case of the death of either of mv sons or mv wife the share 

«/ 

belonging to them shall become the property of the survivors in 
equal proportions, it being however expressly declared by me that 
the residence herein bequeathed to my wife Rose Hutchins and its 
furnishings, is to be hers, absolutely, during her life time, with the 
power to sell the same and reinvest in other property, the income 
from which shall be hers, and subject only to her own control. 

“I desire that my son Lee shall have the sole disposal of my New 
Hampshire property, known as Governor’s Island and the main land 
property contiguous thereto to use the same without rent and to 
decide when to dispose of the same, which when sold the proceeds 
of such sale shall be added to the estate and the income distributed 
as that arising from other sources. 

“A large and valuable portion of my estate consists of stock or 
shares in The Telegraphone company, in the Tazewell Coal Lands 
and the railroad I am now building, and in the Beaumont oil lands 

12—3424a 



00 


LEE HUTCHINS VS. WALTER STILSON HUTCHINS ET At* 


and plant which may be subject to numerous contingencies I can¬ 
not see or provide for. 

“I leave to my executors, the disposition of these properties, or 
any part thereof, as they may deem wise and upon the unanimous 
assent of all. 

“I also empower them to bestow any part of the proceeds of the 
same or any of the other property herein devised for charitable or 
benevolent purposes as my wife aiid son believe I would have done 
if I had maintained control of it. 

“I have no great concern where I shall be buried and would prefer 
that my wife’s wishes in this matter should govern, but if she is un- 
uble or unwilling to decide the little burying ground at Hopkinton, 
X. H., where my dear mother lies might be the best selection. There 
more of mv immediate relatives are buried than elsewhre within 
my knowledge. 

“If mv sons or either of them marrv and have issue I desire that 
in that event they shall have the power to devise their respective in¬ 
terests in my estate to their children in such proportions as they 
shall determine it being mv object and intention to give to each of 
them the enjoyment of the income of one-third of the said estate 
during their life time and their children if any shall be born to them 
but in case this does not happen, that their respective shares at their 
death shall melt into the whole estate for the survivor to dispose of as 

he or she mav see fit. If such survivor leave no direct 

* 

10") descendants, 1 trust and direct that they will bequeath it to 
some noble charity for the alleviation of the suffering of 
mankind, for the support and protection of orphan children or of 
indigent aged people of both sexes, for the moderate assistance of 
young men and boys in pursuing useful manual trades, but in no 
case for colleges, libraries or advanced educational purposes. Who¬ 
ever is worthy of an education can always obtain one. but mis¬ 
fortunes are almost always unavoidable, and no classes appeal to my 
sympathies more forcibly than little children who are thrown into 
the world and made to stagger under its calamities and respectable 
unfortunate old people of the middle class left without the means of 
support or the physical ability to secure it. Hospitals, infirmaries 
and homes are all included in my favorable consideration. 

“I have drawn this will with my own hand unaided and unad¬ 
vised. It expresses my carefully considered wishes as to the disposi¬ 
tion of my property. I certainly hope the legatees will accept it 
gratefully and not seek to alter or contest it. I enjoin them that they 
live under it and administer it amicably with consideration for each 
other’s wishes and interests. I realize my great unworthiness, my 
failure to employ the abilities which God has given me to his greater 
glory and honor and yet I humbly hope when I look back over a 
long and arduous past and remember how I have been tempted and 
what I have resisted that 1 have not failed at all times to do some 
good to my fellow men. If it shall be found however that I have 
wronged any one and failed to repair such wrong, I ask my wife 
and sons that they will be at all pains and expense make amends in 
justice to my memory, that service being the most loving tribute 
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they can pay it. So far as I know, however, there will not be left by 
me a living person who has any claim upon me that I have not 
enumerated. 

“Finally, in the hope that, undeserving as 1 may be I may ob¬ 
tain the forgiveness of my sins in the mercy of my Redeemer, 1 com¬ 
mend my soul to God and my memory to my loving relatives and 
friends in this my last will and testament, which I have signed in 
the presence of the three witnesses whose names are attached hereto, 
and in the presence of each other, March 6, 1902. 

STILSON HUTCHINS. 

WILLIAM E. LEWIS, 

1918 K Street N,. W., Washington. 

JOHN E. McGAW, 

503 M Street X. IF. 
JOHN JOY EDSON, 

Cor. 9 and F N. IF. 

Then and there signed, sealed, published and declared by Stilson 
Hutchins, the said Testator, as and for his*last will and testament, in 
the presence of us, who at his request, in his presence, and in 
100 the presence of each other, have hereunto set our hands as 
subscribing witnesses. 

STILSON HUTCHINS. 

# WILLIAM E. LEWIS, 

1918 K Street N. W., Washington, D. C. 

JOHN E. McGAW, 

503 M Street X . IF., Washington, I). C. 
JOHN JOY EDSON, 

Corner 9 and F Streets X. IF.” 

2. Paper writing purporting to be a last will and testament of tes¬ 
tator, bearing date May 27, 1908, as follows: 

“I, Stilson Hutchins, being, as I believe, of sound mind, acknowl¬ 
edging my dependence on Almighty God, and realizing the uncer¬ 
tainty of life, do mako and execute and publish, this, my last will and 
testament, hereby revoking any and all wills and codicils heretofore 
made by me. Herewith I have filed a schedule of the real estate, 
stocks, bonds and personal property owned by me at the date of 
December 4, 1904. Some of this real estate stands recorded in the 
name of Lee Hutchins and of William J. Dante, my secretary, but 
this has been done for the sake of convenience, and my desire is 
that all of the property belonging to me which may stand in the 
names of Lee Hutchins or William J. Dante, or any other person or 
persons, shall be by proper deed of conveyance transferred to my 
executors hereinafter named, but such convevance is not to include 
the residence* 1603 Massachusetts Avenue, N. W., heretofore con¬ 
veyed in fee simple to my wife, Rose Hutchins, which it is my wish 
she shall hold for her sole and separate use, but the value of which, 
$60,000.00 is to be charged against her share in the estate. The fur- 
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niture therein contained, the silver, the horses and carriages, and all 
articles of ornament and decoration, except the paintings and books, 
I bequeath to my wife for her use and benefit. The paintings and 
books, I desire to be sold with and by the advice of V. G. Fischer, 
the proceeds thereof to go to the estate, or, if preferred by my exe¬ 
cutors who are herein named as my heirs, the same may be divided 
between them in equal proportions as to value. 

“My life insurance, at this time, amounts to about $100,000. 
Some of it has been taken out in the name and for the benefit of my 
wife, and is payable to her in installments after my death. Whatever 
proceeds from these policies I desire to be paid into the estate, and be 
distributed as directed therein, but whatever, under the terms of the 
policies, she receives therefrom, is to be charged against her interest 
under this will. 

“I hereby devise all my property real and personal and mixed, 
wherever situated, to Rose Hutchins, my wife, to Walter S. Hutchins 
and to Lee Hutchins, my sons and to Mildred Rogers, my grand¬ 
daughter, their share to be divided into the following proportions: 
To my wife, Rose Hutchins, four-tenths, or forty per cent; to Walter 
S. Hutchins, three-tenths or thirty per cent; to Lee Hutchins, 
107 two-tenths, or twenty per cent, and to Mildred Rogers, one- 
tenth, or ten per cent. 

“I hereby appoint as my executors and trustees Rose Hutchins* 
Walter S. Hutchins, Lee Hutchins and William J. Dante, my secre¬ 
tary, and request that no bond be required of either of them, they 
to have full charge of my estate, with power to sell and convey any 
portion of the same by deed or mortgage, and to reinvest the pro¬ 
ceeds or any part of the income in other real estate or securities* or 
to sell the present stocks or securities, and to invest in others; this 
power being subject to this one provision; that when any transaction 
exceeds in value $10,000.00 not less than three of the executors shall 
unite in a written authorization of the same, and that a record be 
kept thereof. 

“In the event of the death or renunciation of either of the execu¬ 
tors or trustees herein named, it is my desire that the Judge holding 
the probate Court of the District of Columbia, shall appoint as execu¬ 
tor or trustee in the place of the deceased or resigned member such 
person as the remaining executors or trustees may agree upon; and in 
the event of their failure so to agree, the court is requested to appoint 
an executor or trustee to fill such vacancy. 

“At the end of five years after my death, if all of my executors and 
trustees shall agree thereto, and can arrive at an amicable division of 
the estate on the basis of the share allotted to each, first providing for 
the discharge of the several bequests herein made, they may proceed 
to such division. 

“I desire that the said executors and trustees employ as accountant 
or secretary. Mr. William J. Dante, at a fair salary to be fixed by 
them, and that all income or proceeds arising from the sale of any 
part of the estate, and from the life insurance, be deposited in the 
name of the said executors and trustees in the Washington Loan and 
Trust Company, (as depository only) and that after setting aside, as 
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nearly as possible, one-third of the net income, or a larger amount, if 
they shall so decide, which shall be applied to the reduction of the 
indebtedness of the estate, the said executors or trustees shall at stated 
and regular intervals, as they may agree, pay over to each of the 
beneficiaries named, to wit, mv wife and mv two sons and Mildred 
Rogers, the proportions herein bequeathed to them respectively. 

“I give and bequeath to my half sister Abby Somerbv seventy-five 
dollars per month, to be paid to her or for her monthly, for her sup¬ 
port during her life. 

“In case of the death of either of my sons or my wife, without issue, 
the shares herein bequeathed and belonging to them shall become the 
property of the survivors in equal proportions. 

“I have drawn this will with my own hand. It expresses my care¬ 
fully considered wishes as to the disposal of my property. I sincerely 
hope the legatees will accept it gratefully and not seek to alter or 
contest it. I enjoin upon them that they live under and administer 
it in a friendly and yielding spirit, and with due consideration of 
each others’ rights and interests. 

“I realize my great unworthiness, my failure to employ the 
108 abilities which God has given me to His greater glory, and 
yet I dare to humbly hope when I look back over a long 
and arduous past and reflect how I have been tempted and what I 
have resisted, the good I have tried to do, while accomplishing so 
little, that I may obtain the forgiveness of my sins through the great 
mercy of my Redeemer, and thus hoping I commend my ,soul to God 
and mv memory to my loving relatives and friends. 

STILSON HUTCHINS, 

Washington, D. C. 

May 27, 1908. 

“Then and there signed, sealed, published and declared by Stilson 
Hutchins, the said testator, as and for his last will and testament, 
in the presence of us, who at his request, in his presence, and in the 
presence of each other, have hereunto set our hands as subscribing 
witnesses, on this the 27th of May, 1978. 

BOYD TAYLOR, 

900 F Street, N. W. 
JOHN POOLE, 

900 F Street, N. W. 

R. F. MILLER, 

900 F. Street, N. W.” 

t 

3. Paper writing, bearing date October 26, 1910, being the will in 
controversy, as follows: 

“I, Stilson Hutchins, being, as I believe, of sound mind, acknowl¬ 
edging my dependence on almighty God and realizing the uncer¬ 
tainty of life, do make and publish this my last will and testament, 
hereby revoking all wills and codicils heretofore made by me. 

“I bequeath to my executors hereinafter named the sum of twenty- 
two thousand five hundred dollars ($22,500.00) in trust to invest and 
reinvest the same from time to time and to pay the net income there- 



94 


LEE HUTCHINS VS. WALTER STILSON HUTCHINS ET AL. 


from not exceeding seventy-five dollars ($75.00) per month to my 
half sister, Abbv Somerby, in quarter-annual installments during her 
life. L pon her death, the principal of said fund and any surplus in¬ 
come therefrom shall pass under the subsequent provisions of this 
will. 

“I give and bequeath to my wife, Rose Hutchins, if she shall sur¬ 
vive me, all personal property used in connection with the premises 
numbered 1003 Massachusetts Avenue, Northwest, in the City of 
Washington, District of Columbia, except the paintings and books 
but including the silver, the horses and carriages and all articles 
of ornament and decoration. 

“After the payment of my debts and provision for the foregoing 
legacies, I give, devise and bequeath all the rest and remainder of 
my estate, real and personal, as follows: 

“To my wife, Rose Hutchins, if she shall survive me, an undivided 
thirty-five one-hunlredths (35/100) thereof. 

“To mv son, Walter S. Hutchins, an undivided thirty-five one- 
hundredths (35/100) thereof. 

109 “To my son, Lee Hutchins, an undivided twenty one-hun- 
dreths (20/100) thereof. 

“To my granddaughter, Mildred Rogers, an undivided ten one- 
hundreths (10/100) thereof. 

“I hereby appoint as my executors my sons Walter S. Hutchins 
and Lee Hutchins and Charles L. Frailey, and request that no bond 
shall be required of any one of them. 

“This will expresses mv carefully considered wishes as to the dis¬ 
posal of my property. I sincerely hope the legatees will accept it 
gratefully and not alter or contest it. I enjoin upon them that they 
live under and administer it in a friendly and yielding spirit, and 
with due consideration of each others’ rights and interests. 

“I realize my great unworthiness, mv failure to employ the abili¬ 
ties which God has given to me to 11 is greater glory, and yet 1 dare to 
humbly hope when T look back over a long and arduous past and re¬ 
flect how I have been tempted and what 1 have resisted, the good I 
have tried to do while accomplishing so little, that 1 may obtain the 
forgiveness of my sins through the great mercy of mv Redeemer, 
and thus hoping I commend my soul to God and mv memory to my 
loving relatives and friends. 

“Witness mv hand on this, the 26th dav of October, A. D. 1910, at 
the Citv of Washington, in the District of Columbia/’ 

STILSON HUTCHINS. 

The foregoing instrument was signed by the testator, Stilson 
Hutchins, in our presence, on the twenty-sixth day of October, 1910. 
at the City of Washington, in the District of Columbia, and at the 
same time he declared the same to be his last will and testament and 
requested us to sign the same as witnesses thereto, which we do ac¬ 
cordingly, in his presence, and in the presence of each other, on the 
dav above mentioned. 

Witnesses: MARY E. TRCSSELL. 

NORMAN W\ KLOPFER. 
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4. Paper writing, being a deed in trust of testator and his wife to 
William J. Dante, bearing date March 7, 1910, and being as follows: 

This Indenture ‘‘Made.this 7th day of March in the year of — Lord 
one thousand nine hundred and ten, by and between Stilson 
Hutchins and Rose Keeling Hutchins, his wife, of the City of 
Washington, District of Columbia parties hereto of the first part 
and William J. Dante, trustee of the same place, party hereto of 
the second part. 

“Witnesseth That the parties of the first part for and in con¬ 
sideration of the sum of Ten ($10.00) Dollars, in lawful money of 
the United States of America, in hand paid by the party of the second 
part, at and before the sealing and delivery of these presents, the 
receipt of which is hereby acknowledged, have granted, bargained. 

sold, aliened, enfeoffed, released, assigned and conveyed, and 
110 do bv these presents, grant, bargain, sell alien, enfeoff, release 
assign and convey unto the said party of the second part, Wil¬ 
liam J. Dante, trustee, his heirs and assigns, all those certain pieces 
or parcels of land and premises situate and being in the City of 
Washington and District of Columbia, known and distinguished as 
and being lots No. 14, 15 and 16 and square 224; lot 12 and part of 
14 in square 377; part of lot 7 and lot 37 square 378; part of lot 108 
and square 515; subiots 132 to 141, both inclusive, in square 516; 
lot 10 in square 293; lots 10, 11 and 12 in square 406; part of lots 
7 and 8 in square 406; part of lot 84 square 210; sub lot 90 in square 
212; part of lot 4, square 181 known as No. 1308-16th Street lots 68 ; 
801, 9, and sub lot 179. in square 2530; lot 155 and 812 square 
2530, known as Highlands Apartment House; parcel of land located 
on or near Arizona Avenue and known as (Green Springs) ; together 
with ail stocks, bonds, notes, securities, accounts, demands, dues, 
moneys in bank, or otherwise, as well as all the other property or 
estate of every kind and character now owned or possessed by the said 
Stilson Hutchins, one of the parties of the first part, and to which he 
holds title or to which he may be the legal or equitable owner, 
whether in his own name or in the name of- William J. Dante, and 
all other property of every kind and character, real, personal or 
mixed and wheresoever situated, to which the said Stilson Hutchins 
holds title, or of which he is the legal or equitable owner, together 
with all the improvements, ways, easements, rights, privileges, to the 
same belonging, or in any wise appertaining, and all the remainders, 
reversions, rents, issues and profits thereof or income therefrom; and 
all the estate, right, title, interest, claim and demand, either at law 
or in equity or otherwise however, of the said parties of the first parts 
of, in, to or out of the same, especially reserving herefrom the house¬ 
hold effects and personal property of said Stilson Hutchins upon 
premises number 1603 Massachusetts Avenue, Northwest, as well as 
all horses, carriages, or automobiles and money on deposit in the 
Riggs National Bank. 

To Have and to Hold the said real estate, personal and mixed 
estate and property hereinbefore set forth unto and to the use of the 
said Stilson Hutchins, one of the parties of the first part, his heirs and 
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assigns, that is to say, the said party of the second part is to have the 
absolute title, charge and control of all the property hereinbefore 
described, with power to collect all rents and other incomes arising 
in or growing out of said real, personal or mixed property, and to do 
every act and thing necessary for its care, maintenance and preserva¬ 
tion, with power and authority to make side, hypothecate, mortgage, 
remortgage, release, discharge or incumber any or all of said prop¬ 
erty, subject to the condition hereinafter set forth, sue, compromise or 
compound any action, suit, proceeding, difference or demand, em¬ 
ploy or discharge persons, or to do every act and thing necessary for 
the care, preservation, maintenance and otherwise of the said estate 
and property, the same as the parties of the first part might or could 
personally do, if present at the doing thereof; the income derived 
from all of the said property and estate, after the payment of the 
taxes and all other necessary charges and expenses arising in 
111 or growing out of the care, preservation, maintenance and 
protection of the same shall be set aside to the use, control 
and direction of the said Stilson Hutchins, one of the parties of the 
first part, during his life time, for his use and benefit, subject to the 
payment by the said trustee to said Rose Keeling Hutchins of the 
amount directed in a writing of even date herewith. This convey¬ 
ance is made with the further reservation that no sale or exchange 
of any of the real property conveyed by this intsrument shall be 
made bv the party of the second part without the consent of the par¬ 
ties of the first part in writing first had and obtained for of the said 
Rose Keeling Hutchins in case of the incapacity of the said Stilson 
Hutchins,]* which consent is to be made a part of any deed or in¬ 
strument conveying the same. 

That upon the death of the said Stilson Hutchins, one of the par¬ 
ties hereto of the first part, all of the property conveyed by this con¬ 
veyance. of every kind and character, is to immediately revert to the 
estate of the said Stilson Hutchins and is to be conveyed, assigned, 
and turned over by the said party of the second part to any executors 
or trustees that may be named in the last will and testament of the 
said Stilson Hutchins for distribution in accordance with the terms 
thereof, the said Rose Keeling Hutchins expressly reserving the right 
at such time to elect whether she shall take her dower interest therein 
as allowed by law, or the share to which she may be allotted under 
the last will and testimony of the said Stilson Hutchins. 

That the said party of the second part, for his services as trustee 
hereunder is to receive the same compensation as that now paid to 
him by the said Stilson Hutchins, one of the parties of the first part, 
or such other sum as the said Stilson Hutchins may conclude to be 
advisable and proper. 

And the said parties of the first part, for themselves, their heirs, 
executors and administrators, do hereby covenant, promise and agreo 
to and with the said partv of the second part; his heirs and assigns, 
that they, the said parties of the first part, their heirs, shall and will 
warrant and forever defend the said pieces or parcels of ground and 


[♦Words enclosed in brackets erased in copy.] 
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premises or appurtenances and the other estate and property hereby 
conveyed, unto the said party of the second part, his heirs and as¬ 
signs, from and against the claims of all persons, claiming or to 
claim the same or any part thereof, by, from, under or through the 
said parties of the first part. 

And further, That they, the said parties of the first part, and 
their heirs, shall and will, at any and all times hereafter, upon the 
request and at the cost of the said party of the second part, his heirs 
and assigns, make and execute all such other Deed or Deeds, or other 
assurances in law, for the more certain and effectual conveyance of 
the said pieces or parcels of ground and premises and appurtenances 
or the other property, real, personal or mixed herein conveyed unto 
the said party of the second part, his heirs or assigns, as the said party 
of the second part, his heirs or assigns, or his counsel, learned in 
the law shall advise or require. 

112 In Testimony Whereof, the said parties of the first part 
have hereunto set their hands and seals on the day and year 
first hereinbefore written. 

STILSON HUTCHINS. . [seal.] 

Witnesses: 

AMY LOUISE WOOD, 

LLOYD A. DOUGLASS. 

ROSE KEELING HUTCHINS, [seal.] 


City of Washington, 

District of Columbia, ss: 

I, Lloyd A. Douglass, a Notary Public, in and for the District 
aforesaid, do hereby certify that Stilson Hutchins and Rose Keeling 
Hutchins, parties to a certain deed, bearing date on the 7th day of 
March, A. D. 1910, and hereunto annexed, personally appeared be¬ 
fore me in the aforesaid District, the said Stilson Hutchins and Rose 
Keeling Hutchins, being personally well known to me as the per¬ 
sons who executed the said deed and conveyance and acknowledged 
the same to be their act and deed. The interlineation of “known 
as No. 1308 16th Street” on line 25, page one, having been inserted 
before execution, and parts of line 24 and 25, page three, to wit, 
“or of the said Rose Keeling Hutchins in case of the incapacity of the 
said Stilson Hutchins” having been stricken out before execution. 

Given under mv hand and notarial seal this 7th day of March, 
A. D. 1910. 

LLOYD A. DOUGLASS, [seal.] 
[notarial seal.] Notary Public, D. C. 


5. Order of Testator as Follows: 

“March 7, 1910. 

William J. Dante, Esq., Trustee, Washington, D. C. 

Dear Sir: I hereby direct you as trustee of my estate, to pay to 
my son Lee Hutchins, the sum of fifty dollars per month, and give 

13—3424a 
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him tlie use of an apartment or accommodations for his use, at the 
Highlands or elsewhere, as he may see fit, free of rent, this authori¬ 
zation to continue during the period of my life, unless in writing 
by me revoked prior to such time. 

Respect full v, 

STlLSON HUTCHINS:” 

At the conclusion of all the eviderice offered by the respective 
purties, caveator and caveatees, caveator requested the Court to grant, 
and the Court granted, among others, the following instructions to 
the jury: 

1. “You are instructed that in determining whether at the time 
the instrument in controversy, dated October 26, 1910, was executed 
by Stilson Hutchins, lie was of sound and disposing mind, 

118 you are to consider all of the evidence that has been submitted 
to you in this case as to his acts, habits, conversations, and 
declarations, so far as the same may, in your opinion, throw light 
upon his mental condition at that time, and if, upon such considera¬ 
tion of the evidence, you find that at the time that instrument was 
executed by Stilson Hutchins he did not have sufficient mental ca¬ 
pacity to know in a general way the extent and value of his property, 
and who were the natural objects of his bounty and their deserts with 
reference to their conduct toward him and their treatment of him, 
and what were their relative claims and necessities, and that he did 
not have sufficient mind and memory to retain these facts in his mind 
in a general way long enough to have his will prepared and executed, 
and generally to fully understand his purposes and the business he 
was engaged in in disposing of his property, then you are instructed 
that you should answer the first issue “No.” 

9. (As amended.) “In determining the mental capacity of Stil¬ 
son Hutchins, you are instructed that that question relates to his 
capacity to make the will of October 26, 1910, which is the only one 
in controversy in this case. If you find that that alleged will was 
executed at a time when Stilson Hutchins was not of sound and dis¬ 
posing mind, as that term is elsewhere defined in this charge, or 
that it was procured by undue influence, it is in law no will at all, 
and it is your duty to so declare, without regard to any provisions of 
the alleged wills of 190.8 and 1902, (and without regard to whether 
you believe Stilson Hutchins i* of sound mind and uninfluenced in 
1910, would or would not have left the caveator more or less of his 
property.) You are further instructed that the validity of the wills 
of 1902 and 1908 is not in issue in this case, and, in determining 
the issues presented to you, you are not at liberty to consider whether 
the former wills or either of them mav be held valid or invalid here¬ 
inafter.” 

11. (As amended.) “You are instructed that the opinions ex¬ 
pressed by the medical experts given in evidence in this case depend 
upon the assumed truth of the facts stated in the hypothetical ques¬ 
tions submitted to those experts. Whether these facts are true or not 
is a question solely for your determination, and if you do not find 
the facts to be substantially true as assumed in said question or ques- 
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tions, you should disregard entirely the opinion of such expert or 
experts.” 

12. “You are instructed that the instructions given you by the 
Court are for your guidance as to the application of the principles 
of law to the evidence submitted to you, hut it is your exclusive 
province to judge of the credibility of the witnesses and the weight 
of their testimony as tending to prove the facts relied on by either 
party to this case.” 

To the granting of said instructions numbered 1, 9 and 11 and 
each of them, caveatees excepted separately and severally, and the 
Court noted the said exceptions as follows: 

114 Prayer No. 1. Exception is noted thereto because it does not 
state anything about the burden of proof, and because there 
is an absence of statement in it regarding the rule of preponderance 
of evidence. 

Prayer No. 9. Exception is noted to the granting of Caveator’s 
prayer No. 9, as amended, on the ground that it is misleading and 
confusing to the jury, and erroneous in that it states to the jury 
that in determining the mental capacity of Stilson Hutchins, and 
also on the question of undue influence, it is their duty, if they lind 
that Stilson Hutchins was of unsound mind as defined by the Court 
or that the will in question was procured by undue influence, to so 
declare without regard to any provisions of the alleged wills of 1908 
and 1902. 

We likewise except to the statements next thereto following, to the 
conclusion of the prayer, as amended, because in effect said prayer 
as amended, withdraws from the jury consideration of the said prior 
wills, and at least tended to make them believe that no importance 
was to be attached to their execution, and because in this connection 
the Court refused to state the rule as laid down in the caveatee’s 
prayer-, 12th prayer and 18th prayer, as the two hitler are modified. 

Prayer No. 11. The caveatees except to the granting of the Cavea¬ 
tor’s 11th prayer as amended because said prayer as amended bv the 
Court is not sufficiently definite, particularly in view of the character 
and prominence of the hypothetical questions propounded to the 
medical experts in this case, although it was pointed out to the Court 
on argument that each and every substantial fact in the hypothetical 
question must he true, and if one of these facts is not found in the 
case, the jury must discard the answer or answers, and because noth¬ 
ing is said in said prayer about the bias or interest of such witnesses. 

And thereupon caveatees requested the Court to grant, among 
others, the following instructions to the jury: 

3. (As amended.) “The jury are instructed as matter of law that 
the decedent, Stilson Hutchins, is presumed in law to have been of 
sound and disposing mind and capable of executing a valid deed 
or contract at the time of the execution and publication of the paper 
in evidence dated October 26, 1910, and purporting to be his last 
will and testament and they are further instructed that by reason 
of said presumption the burden of proof in the case at bar rests upon 
the caveator to (overcome said presumption and to) prove to them 
by a fair preponderance of the evidence that the said Stilson Hutch- 
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ins at the time aforesaid was not of sound and disposing mind and 
was not capable of executing a valid deed or contract. 

4. “The jury are instructed as matter of law that the right of 
making and disposing of one s property as he pleases even to gratify 
partialities or prejudices and even to the exclusion of those of near 
and close blood connection with him is (among the dearest and most 
sacred rights of the citizen secured by the law; and that right ought 

not to be impaired or nullified except upon the most substan- 
115 tial ground. To make a valid will it is not necessary that the 

testator should be endowed with a high order of intellect or 
even an intellect measuring up to the ordinary standards of man¬ 
kind. Nor is it necessary to the making of a valid will that the party 
should have a perfect memory and that his mind should be wholly 
unimpaired by age, sickness or other infirmities.) If, (therefore) 
the jury shall find from the evidence that Stilson Hutchins on the 
26th day of October, 1910, when he executed and published the testa¬ 
mentary paper in evidence and bearing said date, possessed memory 
and mind enough to know what property he owned and desired to dis¬ 
pose of and the persons to whom he intended to give it and the man¬ 
ner in which he wished it applied by such persons and generally 
fully understood his purposes and the business he was engaged in, 
in so disposing of his property he was in contemplation of law of 
sound and disposing mind, and (therefore) if you should so find the 
verdict should be for the caveatees upon the first issue of mental 
capacity.” 

5. “The jury are instructed as matter of law that the burden of 
proof rests upon the caveator to show testamentary incapacity on the 
part of Stilson Hutchins at the time of making the will in question. 
The proof of incapacity at any prior or subsequent time while it may 
furnish evidence reflecting on the condition of the testator’s mind at 
the date of the will will not relieve the party assailing the will from 
the necessity of establishing by a fair preponderence of evidence the 
existence of the mental incompetency at the time of executing the 
paper.*’ 

5. (Caveator’s proposed substitute for caveatees* 5.) 

“The jury are instructed as matter of law that the burden of proof 
rests upon the caveator to show testamentary incapacity on the part 
of Stilson Hutchins at the time of making the will in question. 
Proof of incapacity at any prior or subsequent time, while competent 
evidence reflecting on the condition of the testator’s mind at the 
date of the will, will not suffice unless it satisfies the jury that such 
mental incompetency also existed at the time of executing the paper.” 

6. “The jury are instructed as matter of law that in considering 
the testamentary paper in evidence they are not authorized to pass 
upon the reasonableness of the provisions of said paper nor would 
they be justified in finding against it because they thought its pro¬ 
visions unreasonable or not in accord with their ideas of what is 
right or what the disposition should have been. (When a will is 
deemded unreasonable it should he because it contains some such in¬ 
trinsic evidence of mental unsoundness, insufficient memory, or in¬ 
sane delusion other than the mere presumed unjust or unequal dis- 





LEE HUTCHINS VS. WALTER STILSON HUTCHINS ET AL. 101 

tribution made therein of the estate. In other words where the fixed 
purpose of the testator is stated in rational language indicating no 
want of knowledge or memory in respect to his estate, his family, or 
the ordinarily natural objects of his bounty the mere fact that he 
has exercised his lawful power to disappoint the reasonable 
116 expectations of those nearest him and the natural and proper 
objects of his bounty in the opinion of the community and 
has therefore done an apparently unnatural and unjust thing is not 
to be regarded as unreasonable in the sense of evidencing mental 
incapacity.” 

8. “The Court instructs the jury that in considering their verdict 
in this case they should entirely disregard the opinions of any wit¬ 
ness or witnesses, based on facts within their knowledge, which they 
formed after the death of Stilson Hutchins though given in evidence 
in this case; that such opinions formed at the time of transactions 
had with or observations made bv any such witness or witnesses of the 
mental incapacity of Stilson Hutchins have been admitted in evi¬ 
dence for such consideration as they, the jury, may deem them 
worthy in connection with all the evidence in the case, but such 
opinions formed by any such witness or witnesses afterwards cannot 
properly be considered by the jury.” 

9. “The Court instructs the jury that in considering the mental 
capacity of Stilson Hutchins on the 26th day of October, 1910, at 
the time of the execution of the paper writing propounded by the 
caveatees in this case as the last will and testament of said Stilson 
Hutchins, they should consider the previous will made by Stilson 
Hutchins dated May 27, 1908, and if they find that said will was 
made when the said Stilson Hutchins was of sound mind capable of 
executing a valid deed or contract they should regard that will as 
evidence tending to show a condition of soundness of mind on the 
part of Stilson Hutchins when the contested will was made.” 

10. “The jury are instructed that if they find that Lee Hutchins, 
the caveator, while he had opportunity to see, converse with and ob¬ 
serve his father at and prior to the time that Lee Hutchins entered 
into or was a party to the execution of the deeds, contracts, agree¬ 
ments, and transfers of real estate and personal estate, that he, Lee 
Hutchins, by being a party to the said acts on the part of his father 
thereby affirmed the mental competency of Stilson Hutchins on the 
days of said transactions, and the burden of proof is upon him to 
show by satisfactory evidence that at other times his father was of 
unsound mind, at periods between the date of the execution of the 
aforesaid contracts, conveyances and transfers.” 

11. “The jury are instructed that the acts of Stilson Hutchins 
represented by deeds and conveyances and his ratifications of busi¬ 
ness transactions conducted for him by his agents; the acceptance of 
powers of attorney by his sons; the acceptance of the deed in trust 
of March 7, 1910, and of commissions by his agent and trustee 
Dante; the acceptance of the deed to Governor’s Island by his son 
Lee and his act of witnessing the deed in the summer of 1910 in 
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which Stilson Hutchins joined, before and after the execution of 
the paper-writing purporting to be his last will and testimony, dated 
October 2b, 1910, afford strong presumptive evidence that at the 
several times of the performances of these acts and the 
117 acknowledgement of said deeds, Stilson Hutchins was of 
sound mind and capable of executing a valid deed or contract, 
and that the burden of proof is upon the caveator to rebut said pre¬ 
sumption bv a fair preponderance of the evidence in this case.*’ 

12. “The Court instructs the jury that upon the cpiestion of 
mental capacity of Stilson Hutchins on the 26th day of October, 
1910, when he executed the alleged testamentary paper in evidence, 
and also upon the question whether the said testamentary papei was 
procured by undue influence exercised upon the said Stilson Hutchins 
at the said time, dr as the result of misrepresentations made to him, 
said Stilson Hutchins, at the time of or prior to the execution of the 
said alleged testamentary paper, they will take into consideration the 
prior will in evidence executed by the said Stilson Hutchins on the 
6th of March, 1902, and also the prior will in evidence executed by 
the said Stilson Hutchins on the 27th day of May, 1908. and if they 
shall find that the provisions of the said two prior wills exhibit sub¬ 
stantially the same testamentary purposes on the part of the said 
Stilson Hutchins as the will in controversv and were reasonable in 
their provisions according to the circumstances surrounding the said 
testator at the time of their respective execution, then they are in¬ 
structed as a matter of law that the consistence and reasonableness of 

t 

the several wills with each other tends to show that the subject of the 
testamentary disposition of his property hv the said testator occupied 
much of his thoughts for many years and that his mind was in a 
sound and disposing state when he made the last will and testament 
in controversy, and that the same was not made through any undue 
influence or as a result of misrepresentations:'* 

13. “The jury are instructed as matter of law that in the case at 
bar they are not dealing with a question of sanity or insanity. The 
law recognizes that even a person so insane as to he dangerous to the 
public if set at liberty may yet have sufficient mental capacity to 
make a will, enter into contracts, to transact business and to he a 
witness. The only question the jury are to consider is whether or 
not Stilson Hutchins at the time of executing the testamentary' 
paper in evidence possessed sufficient mental capacity to make and 
dispose of his estate with judgment and understanding with ref¬ 
erence to the amount and situation of his property and the worthy 
claims of the different persons.** 

14. “The jury are instructed as matter of law that the decedent, 
Stilson Hutchins, was not required by law to be able at the moment 
of executing his alleged last will and testament in evidence, to carry 
in his mind the details of his estate or to have had at the time actual 
knowledge of the nature and conditions of all his property or of its 
(precise) extent and value; nor is it necessary that he should have 
been able to specify every part of his property. All the law requires, 
is that he should have had a general comprehension of his estate and 
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of the act in which he was engaged and of the effect of the 

118 will he was making. (He must at the same time have been 
able to understand who his relatives were and who were the 

natural objects of his bounty.) It was not necessary that he should 
have had ability at the time in question to call to mind all items of 
his property and to appreciate as well as to remember the value of 
each item, (nor it is necessary that he should have been able to recall 
all that he had done for each of the persons coming within a reason¬ 
able range of his bounty.)” 

15. “The jury are instructed that if they are satisfied as to the 
attesting witnesses to the will in controversy (and as to the lawyers 
who drew the will and was present at its execution) that they are 
disinterested, intelligent and truthful, their testimony as to the 
mental condition of Stilson Hutchins at the time he executed the 
will is entitled to careful consideration by the jury, and that the 
testimony of such witnesses, other things being equal, is entitled 
to more weight than that of witnesses who were not present at the 
time of the execution of the will.” 

Substitute for No. 15. 

“The jury are instructed that if they are satisfied that the at¬ 
testing witness to the will in controversy was disinterested, intelli¬ 
gent and truthful, the testimony of such a witness, as to the fact 
of execution and the attendant circumstances, other things being 
equal, is entitled to more weight than that of witnesses who were 
not present at the time of the execution of the will; by the phrase 
“other things being equal,” the Court means to submit to the jury 
whether they find the subscribing witness equally credible, intelli¬ 
gent, and disinterested, when compared with other witnesses in 
the case.” 

21. “The jury are instructed that Lee Hutchins, the caveator, 
is estopped to deny the mental capacity of Stilson Hutchins, his 
father, to execute a valid deed or contract on the 7th day of March, 
1910. because of his approval of the deed in trust of that date un¬ 
der the circumstances given in evidence in this case, and that in 
considering their verdict the jury should regard said Stilson 
Hutchins as of sound and disposing mind capable of executing a 
valid deed or contract on said day at the time of the execution of 
the said deed in trust.” 

22. “The jury are instructed that Lee Hutchins, the caveator, is 
estopped to deny the mental capacity of Stilson Hutchins, his fa¬ 
ther, to execute a valid deed or contract at the time of the execu¬ 
tion of the power of attorney given to him by his father, dated the 
22nd day of April, 1904, and on each and every time thereafter 
they shall find from all the evidence said Lee Hutchins acted there¬ 
under in transacting business for and in the name of the said Stil¬ 
son Hutchins; and that in considering their verdict the jury should 
regard said Stilson Hutchins at said times as of sound and dispos¬ 
ing mind capable of executing a valid deed or contract.” 

119 23. “The jury are instructed that Lee Hutchins, the cav¬ 
eator, is estopped to deny the mental capacity of Stilson 

Hutchins, his father, to execute a valid deed or contract at the time 
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of the execution of the deed of Stilson Hutchins to said Lee 
Hutchins, dated the 9th day of December, 1904, conveying Gover¬ 
nors Island to him, said Lee Hutchins; and that in considering their 
verdict the jury should regard said Stilson Hutchins at said time 
as of sound and disposing mind capable of executing a valid deed 
or contract.’’ 

24. “The jury are instructed that Lee Hutchins, the caveator, 
is estopped to deny the mental capacity of Stilson Hutchins, his 
father, to execute a valid deed or contract at the time of the execu¬ 
tion by said Stilson Hutchins of the agreement under seal dated 
the 28th day of April, 1910, relating to the affairs of the Purity 
Ice Company which said Lee Hutchins also executed with others; 
and that in considering their verdict the jury should regard said 
Stilson Hutchins at the time of the execution of said paper by him 
as of sound and disposing mind capable of executing a valid deed 
or contract.’’ 

25. “The jury are instructed that Lee Hutchins, the caveator, is 
estopped to deny the mental capacity of Stilson Hutchins, his fa¬ 
ther, to execute a valid deed or contract at the time of the transfer 
of stock of the Fischer Art Company to said Lee Hutchins and at 
the time of the gift of the Columbian Peanut stock by Stilson 
Hutchins to Lee Hutchins; and that in considering their verdict the 
jury should regard said Stilson Hutchins as of sound and disposing 
mind capable of executing a valid deed or contract at said times.” 

Substitute for No. 26. 

“The jury are instructed that if they find that any witness in 
this case has intentionally sworn falsely with respect to any mat¬ 
ter in regard to which said witness could not have been mistaken, 
then the jury are instructed that they are (at liberty) to disregard 
all or any part of the testimony given by said witness.” 

27. “The jury are instructed as matter of law that the testimony 
of the witnesses for the caveatees Lloyd A. Douglass and Ernest 
Chadwick, the Notaries Public, who took the acknowledgments of 
Stilson Hutchins to certain deeds in evidence executed by the said 
Stilson Hutchins in 1910 and at other times is entitled to great 
weight, if they should find from the evidence that said Douglass 
and Chadwick are Notaries Public and took the said acknowl¬ 
edgments.” 

28. “The jury are instructed that they cannot find Stilson 
Hutchins of unsound mind and incompetent to make a valid will 
merelv because they shall find from the evidence, if thev do so 
find, that he had eccentricities and that he had physical weak¬ 
nesses and was unable at all times to control himself. Mere ec¬ 
centricities of speech and conduct and physical weaknesses do not 
justify the setting aside of a will on the ground of mental incom¬ 
petence. The evidence relating to these matters has been admitted 
and is to he considered by the jury only in connection with all 

the other evidence in the case, both written and oral and 
120 documentary, for such weight as the jury think it is en¬ 
titled to have bearing upon his alleged mental incompe¬ 
tence at the verv time of the execution of the will in controversy.” 

* V 
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And the Court granted each of the said last mentioned instruc¬ 
tions, numbered 3 and 26, and refused to grant each of the same 
numbered 4, 5, 6, 8, 9, 10, 11, 12, 13, 14, 15, 21, 22, 23, 24, 25, 27 
and 28, in lieu of that numbered 5 granted the caveator’s substitute 
therefor. 

To the refusal of the Court so to grant the said refused prayers, 
and each of them, and to its granting the substitute for that num¬ 
bered 5, caveatees excepted separately and severally, and the Court 
noted and allowed said exceptions. 

And thereupon the Court, on its own motion, instructed the jury 
as follows: 

“Gentlemen of the jury, a proper understanding of the nature 
of your responsibility and of the law that must govern you in your 
deliberations in arriving at a verdict in this case are matters of para¬ 
mount importance. Therefore I invite your closest possible at¬ 
tention to the instructions the Court is about to give you. 

“The duty devolves upon you to deal with the questions of fact 
in this case, and with questions of fact only. You must take the 
law from the Court as it is given, because it is the exclusive province 
of the Court to instruct you as to the law. You may have your 
own notions about what the law should be, but no matter what 
your notions may be you cannot invoke your own judgment as 
to the law, but must be guided altogether by the instructions of 
the Court as to the law to be applied by you, and by which you 
will be guided, in weighing, considering and determining what the 
facts have established in this case. In other words, you are the 
judges of the facts, and the Court of the law which is to guide 
you and by which you are limited, in forming your judgment upon 
the questions of fact. 

“As it is expressed in the caveator’s twelfth prayer: 

“ ‘You are instructed that the instructions given you by the 
Court are for your guidance as to the application of the principles 
of law to the evidence submitted to you but it is your exclusive 
province to judge of the credibility of the witnesses and the weight 
of their testimony as tending to prove the facts relied on by either 
party to this case.’ 

“It is no part of your responsibility to pass judgment upon the 
wisdom of the provisions of the instrument here in controversy 
executed by Stilson Hutchins October 26, 1910. The right of mak¬ 
ing a will and disposing of one’s property as he pleases, even to 
gratify partialities or prejudices, and even to the exclusion of those 
of near and close blood connection with him, is among the well 
recognized rights of the citizen, secured by the law. The law per¬ 
mits each individual to make his will according to the impulses 
of his own judgment, provided, always, that he be of sound and 
disposing mind and capable at the time of executing a valid deed 
or contract, and provided further that the will has not been ob¬ 
tained by illegal considerations. 

121 “Therefore, fixing in your minds at the outset that the 
validity of this will is in no wise dependent upon your judg¬ 
ment as to whether Stilson Hutchins made the kind of will that 

14—3424a 
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you would have made had you been in his circumstances, you will 
be able to understand and apply the further instructions of the 
Court which are to guide you in your determination of the issues* 
so called, which are to be submitted to you for your verdict. Your 
verdict will be responsive to each one of these issues, or questions 
the paper containing which will be submitted for your inspection 
upon your retirement to the jury-room. 

“The first issue or question—and in this connection the term 
“issue’’ is synon-mous with “question”—the first issue or question 
that is submitted to you for your answer is this one: 

“1. Was the said Stilson Hutchins, at the time of executing said 
paper writing bearing date October 26, 1910, of sound and dis¬ 
posing mind and capable of executing a valid deed or contract?” 

“You will answer this question either “yes,” on the one hand, 
or “No,” on the other hand, depending upon whether you find Stil¬ 
son Hutchins to have been of sound or unsound mind at the time 
of the execution of this paper writing. If you believe from the 
evidence that, at the time he executed this paper writing, that is, 
at that moment of time, he was of sound and disposing mind and 
capable of executing a valid deed or contract, then you will an¬ 
swer this first question or issue “Yes.” But, if you do not so be¬ 
lieve, but are satisfied to the contrary from the evidence, then you 
will answer this first question or issue “No.” 

“You cannot intelligently answer this question from the evi¬ 
dence before you understand the degree of mental capacity which 
the law regards as sufficient to enable one to execute a will. 

“Therefore you are instructed that in determining whether at 
the time the instrument in controversy’, dated October 26, 1910, 
was executed by Stilson Hutchins, he was of sound and disposing 
mind, you are to consider all of the evidence that has been sub¬ 
mitted to you in this case as to his acts, habits, conversations, and 
declarations, so far as the same may, in your opinon, throw light 
upon his mental condition at that time, and if, upon such con¬ 
sideration of the evidence, you find that at the time that instru¬ 
ment was executed by Stilson Hutchins he did not have sufficient 
mental capacity to know in a general way the extent and value of 
his property, and who were the natural objects of his bounty and 
their deserts and reference to their conduct toward him and their 
treatment of him, and what were their relative claims and ne¬ 
cessities, and that he did not have sufficient mind and memory 
to retain these facts in his mind in a general w’ay long enough to 
have his will prepared and executed, and generally to fully under¬ 
stand his purposes and the business he was engaged in, disposing 
of his property, then you are instructed that you should answer 
the first issue “No.” 

“But on the other hand, gentlemen, if you do not so find, then 
you should answer the first issue or question “Yes.” 

122 “In this connection you are further instructed that Stil¬ 
son Hutchins was not required by law to be able at the mo¬ 
ment of executing this paper writing to carry in his mind the de¬ 
tails of his estate or to have had at the time actual and complete 
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knowledge of the nature and condition of all his property or of its 
precise extent and value; nor is it necessary that he should be able 
to specify every part of his property. All the law requires, is 
that he should have had a general comprehension of his estate and 
of the act in which he was engaged and of the effect of the will 
he was making. It was not necessary that he should have had 
ability at the time in question to call to mind all items of his prop¬ 
erty and to appreciate as well as to remember the value of each 
item. 

You will understand, therefore, that what is meant by the words 
‘‘sound and disposing mind and capable of making a valid deed 
or contract/’ in respect to making a will, is that the testator was 
capable of understanding the nature of the business lie was en¬ 
gaged in, and to know in a general way the extent and value of his 
estate, and who were the natural objects of his bounty and their 
deserts with reference to their conduct toward him and their treat¬ 
ment of him, and what were their relative claims and necessities, 
and to be able to retain these facts in his mind in a general way 
long enough to have his will prepared and executed, and generally 
to fully understand his purposes and the manner in which he 
wished to have his estate applied. It is not necessary to the mak¬ 
ing of a valid will that the testator should have a perfect memory, 
nor that his mind should be wholly unimpaired bv age, sickness 
or other infirmities. 

You are further instructed that the decedent, Stilson Hutchins, is 
presumed in law to have been of sound and disposing mind and 
capable of executing a valid deed or contract at the time of the 
execution and publication of the paper in evidence dated October 
28, 1910, and purporting to be his last will and testament and 
you are further instructed that by reason of said presumption the 
burden of proof in the case at bar rests upon the caveator to prove 
to you by a fair preponderance of the evidence that the said Stilson 
Hutchins at the time aforesaid (at the time he made the will) was 
not of sound and disposing mind and was not capable of execut¬ 
ing a valid deed or contract. 

You are also instructed that proof of incapacity at any prior or 
subsequent time from that at which the paper writing here in con¬ 
troversy was executed, while competent evidence.reflecting on the 
condition of the testator's mind at the date of the execution of said 
paper writing, will not suffice unless it satisfies you that such men¬ 
tal incompetencv also existed at the time of executing the paper. 

Therefore, before you can find that the testator was without 
mental capacity to make a will, you must be satisfied from the 
evidence that such incapacity existed at the very time of his execu¬ 
tion of the paper writing of October 26, 1910. 

It is your duty to carefully weigh and consider all of the evi¬ 
dence in the case, including the opinions of the various witnesses, 
lay and medical, giving to each and all of them their due and 
proper weight, and determine for yourselves, in the light 
123 of the testimony and all the facts and circumstances that 
have been submitted for your consideration in the course 
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of the trial, whether at the time Stilson Hutchins executed the 
paper writing in question, viz., on October 26, 1910, he was of 
sound and disposing mind and capable of executing a valid deed 
or contract, within the definition already given you. 

The Court also instructs you that the opinions expressed by the 
medical experts given in evidence in* this case depend upon the 
assumed truth of the facts stated in the hypothetical questions sub¬ 
mitted to those experts. Whether those facts are true or not is a 
question solely for your determination, and if you do not find the 
facts to be substantially true as assumed in said question or ques¬ 
tions, you should disregard entirely the opinion of such expert or 
experts. 

You are further instructed that if you are satisfied that the at¬ 
testing witness to the will in the controversy was disinterested, in¬ 
telligent and truthful the testimony of such witness as to the men¬ 
tal condition of Stilson Hutchins at the time of the execution of 
the paper writing is, other things being equal,—that is to say, if 
you find such witness equally credible, intelligent and disinterested, 
—entitled to more weight than that of a witness who was not pres¬ 
ent at the execution of the paper writing. 

Again, gentlemen, while non-expert witnesses have been allowed 
to express their opinions as to tlie mental soundness or unsound¬ 
ness of Stilson Hutchins in this case, you should give to their opin¬ 
ions such weight, and such weight only, as you find them to be 
entitled to by reason of the opportunities of such witnesses to know 
Stilson Hutchins, and the extent of their knowledge of him. In 
other words you should test the accuracy or value of the opinion 
expressed by such a witness bv considering tbe opportunities of 
the witness to know and to intelligently form an opinion of Stilson 
Hutchins* mental condition at the time of which they speak. 

The second issue or question is this 

‘2. Was the execution, by said Stilson Hutchins, of said paper 
writing bearing date October 26. 1910. procured by the undue in¬ 
fluence of any person or persons, exercised over or practiced upon 
the said Stilson Hutchins?” 

Now you will observe, gentlemen, that the question is not whether 
the will was secured by the exercise of influence, but whether it 
was secured by the exercise of undue influence. There are many 
influences which may be exercised upon the mind of the testator 
which are entirely proper and legitimate, and although he may 
voluntarily yield to them, the fact that he does so yield exercises 
no effect upon the question of the validity of his will. It is only 
such influence that the law terms “undue influence” that can in¬ 
validate a will. 

Undue influence is influence which substitutes the wishes of an¬ 
other person for the judgment of the testator. No matter what 
persuasion or argument may be made to influence the mind of the 
testator to cause the making of his will in a certain direction, so 
long as the making of the will is the result of the exercise of 
124 his own free judgment, the will is valid, although he may 
have been importuned. It is only when the influence is of 
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such a nature as to dominate and control his judgment so that it 
substitutes for his judgment, for his free mental action, the judg¬ 
ment and wishes of another, that influence becomes undue influ¬ 
ence. 

So you are instructed that the fact,‘if you so find, that the will was 
executed as the result of the influence or suggestion of A. S. Worth¬ 
ington, Walter S. Hutchins, or any other person, is not sufficient to 
invalidate it. The law permits reasonable suggestions or arguments 
to a person about to make a will. It is undue influence that is neces¬ 
sary in order to avoid a will and not simply influence. By undue 
influence is meant force, coercion, duress, unreasonable importunity, 
excessive persuasion, threats or other artifice or fraud whereby the 
free agency of the testator is destroyed so that the will executed is not 
the free voluntary act of the testator, but of some other person. In¬ 
fluence gained by affection, kindness, attachment, services or other 
proper means is not undue influence within the meaning of the 
law. 

You are further instructed that in order to establish that the al¬ 
leged will of Stilson Hutchins, dated October 26, 1910, was procured 
by undue influence, it is not necessary that it be proved bv direct 
evidence, but to determine that question you are to consider all of the 
evidence in the case bearing on that subject, including what took 
place before and at the time of the execution of the alleged will and 
thereafter to the death of Stilson Hutchins, and you should also take 
into consideration the mental and physical condition of Stilson 
Hutchins as disclosed by the evidence. If, upon consideration of all 
the facts and circumstances given in evidence and reflecting upon 
that question, you are satisfied that the will was procured by undue 
influence, as elsewhere defined by the Court in this charge, then you 
should answer the seeofid issue “Yes:” 

Otherwise your answer should be “No.” 

The Court further instructs you that in determining the mental 
capacity of Stilson Hutchins, you are instructed that that question 
relates to his capacity to make the will of October 26, 1910, which is 
the only one in controversy in this case. If you find that that al¬ 
leged will was executed at a time when Stilson Hutchins was not of 
sound and disposing mind, as that term is elsewhere defined in this 
charge, or that it was procured by undue influence, it is in law no 
will at all, and it is your duty to so declare, without regard to any 
provisions of the alleged wills of 1908 and 1902. You are further 
instructed that the validity of the wills of 1902 and 1908 is not in 
issue in this case, and, in determining the issues presented to you, 
you are not at liberty to consider whether the former wills or either 
of them may be held valid or invalid hereafter. 

The Court further instructs you that conjecture or suspicion that 
the will was procured by undue influence is not sufficient, but in or¬ 
der to invalidate the will you must find from the evidence that undue 
influence actually was employed. Mere inequality of testamentary 
bequests is not sufficient to establish undue influence as de- 
125 fined by the Court nor is motive or opportunity alone suf- 
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ficient in the absence of proof of the exercise of undue in¬ 
fluence. 

L pon this issue or question of undue influence, the burden is upon 
the caveator to prove bv a fair preponderance of the evidence that the 
will here in controversy was secured by the exercise of undue in¬ 
fluence, as such influence has already been defined to you. 

If you are satisfied from the fair preponderance of the evidence 
that said will was secured by undue influence, you will answer this 
second issue or question “yes;” but unless vou are so satisfied vou 
will answer it “No.” 

Again, gentlemen, if you find that any witness in this case has 
intentionally sworn falsely with respect to any matter in regard to 
which said witness could not have been mistaken, then you are in¬ 
structed that you are at liberty to disregard all or any part of the 
testimony given by said witness. 

The third issue or question, which relates to misrepresentations, 
will not require your consideration. It is withdrawn from your con¬ 
sideration, but you will make a formal answer to it of “No.” 

Now a word in conclusion, gentlemen: 

In considering the evidence of the witnesses on both sides, you 
should note their opportunities for observation and their accuracy of 
recollection, as well as the disposition of the respective witnesses to 
correctly and truthfully detail the result of their several observations, 
and reconcile, if possible, any conflict in the testimony of the wit¬ 
nesses upon the theory that each witness intended to tell the truth, 
unless and until you are satisfied that such was not the intention of 
such witness; and in the latter event you have the right to reject 
either the whole or so much of the testimony of such witness or wit¬ 
nesses as you believe should be rejected in reaching a just and proper 
verdict, under all the circumstances of the case and the law appli¬ 
cable thereto as given to you by the Court. 

In the course of your deliberations upon retiring to the jury-room, 
it will be your duty to freely consult together, and to give due con¬ 
sideration to the views of each other, so that your verdict may be the 
result of your fair, impartial and best judgment, to the end that it 
may reflect the truth of this case, as it has come to you from the tes¬ 
timony of the witnesses and under the instructions of the Court as to 
the law' applicable thereto. 

This, gentlemen, concludes the instructions of the Court. I have 
noted, and I am sure counsel have noted, that during the many weeks 
that have been occupied in taking the testimony in this case, you 
have given, as I have observed, the closest possible attention to the 
proceedings here in court; and all the Court asks of you and all the 
Court, can expect of you is that you w ill continue, when you get into 
the jury room, to give to the consideration of this case the same care¬ 
ful and discriminating consideration that you seem to have done, at 
least, during the trial of the case. 

It will be vour dutv to select some one of vour number to act as 
your foreman, who will announce your verdict upon your return 
to the court. 
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126 Mr. Perry: Just one suggestion in another direction. I 
observed that once or twice in the course of the charge, the 

Court used the word “satisfied.” If the Court would permit me, I 
think a better expression would be, “If the jury shall find from a fair 
preponderance of the evidence/’ wherever your Honor has used the 
word “satisfied.” 

The Court: I am very willing to change it. It means to my 
mind, and I intended it should mean to your minds, precisely as 
indicated, if you are satisfied from a fair preponderance of the evi¬ 
dence. 

The last issue, gentlemen, the third, which relates to misrepre¬ 
sentation, is withdrawn from your consideration, as I have already 
stated to you in the course of my charge; but you will, none the 
less, formally answer that question “No.” When you come back 
into the court room to announce your verdict, the clerk will read 
these issues or questions to you, and your answers will be indicated 
here in court.” 

All the foregoing proceedings were had and exceptions taken and 
noted before the jury retired to consider of its verdict. 

And because after the trial of this cause, and on, to wit, the 30th 
day of September, A. D. 1916, the Honorable Thomas H. Anderson, 
Justice of this Court, who presided at the said trial, died without 
having settled and signed the bill of exceptions herein; and a steno¬ 
graphic report of all the evidence, arguments and proceedings in the 
cause having been made and transcribed in typewriting, and the sub¬ 
scribing Justice of the Court being satisfied that from and by the 
said report he can allow a true bill of exceptions in the cause: 
Therefore, this bill of exceptions, having been submitted to, con¬ 
sidered and approved by the said subscribing Justice, is by him al¬ 
lowed, signed and made part of the record in the cause, to have the 
same force and effect as to each of the said exceptions taken and 
noted as though each were set forth in a separate bill of exceptions, 
now for then, this 31st day of August, A. D. 1918. 

ASHLEY M. GOULD, 

Justice. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3209. Walter Stilson Hutchins et al., &c., Appellants vs. Lee 
Hutchins. Court of Appeals, District of Columbia. Filed Oct. 2, 
1918. Henry W. Hodges, clerk. 

127 Assignments of Error . 

The Court erred as follows: 

1. In over-ruling the motion of the caveatees of October 7, 1916, 
for a new trial, upon the ground that the Justice presiding at the 
trial had died before the allowance and signing of a bill of excep¬ 
tions in the cause. 

2. In not granting a new trial upon the ground aforesaid. 

3. In allowing and signing the bill of exceptions herein after the 
death of the Justice presiding at the trial as aforesaid. 
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4. In not holding that, by reason of the grounds separately and 
severally assigned, and the facts, and each of them, set forth in con¬ 
nection therewith, the caveator was estopped to attack or question the 
testamentary capacity of the testator, Stilson Hutchins, at the time 
of the execution by him of the paper writing of date October 26, 
1910, propounded as and for his last will and testament. 

5. In not holding that the caveator for the reason aforesaid, was 
estopped to give testimony by himself, purporting or tending to show 
that at the date of the said paper writing the testator was not of testa¬ 
mentary capacity. 

6. In not holding that the caveator, for the reason aforesaid, was 
estopped to give testimony by any other witness than himself, pur¬ 
porting or tending to show as aforesaid. 

7. In not refusing, for the reason aforesaid, to admit the testi¬ 
mony of the witness Frederick 0. Smith, Junior, as aforesaid. 

8. In not refusing, for the reason aforesaid, to admit the testimony 
of the witness, William J. Dante, as aforesaid. 

9. In not holding that, by reason of the grounds separately and 
severally assigned, and each of them, and the facts, and each of them, 
set forth in connection therewith, the witness, William J. Dante, 
was estopped to question the testamentary capacity of the testator, 
as aforesaid. 

10. In not refusing, for the reason aforesaid, to admit the testi¬ 
mony of the said witness, William J. Dante, as aforesaid. 

11. In admitting the testimony of the witness George A. Mills, 
when re-called, as to statements alleged to have been made by the 
testator after the execution by him of the said paper writing, as the 
same are set forth and appear in and by the bill of exceptions, for 
the reason that the said alleged statements of the testator were ir¬ 
relevant. incompetent and inadmissable respecting the question of 
the testamentary capacity of the testator at the time of the execution 
by him of the said paper writing. 

12. In admitting the testimony of the witness George A. Mills, 
when re-called, as to statements alleged to have been made by the 
testator after the execution by him of the said paper writing, as the 
same are set forth and appear in and by the bill of exceptions, for 
the reason that the said alleged statements of the testator were too 
indefinite to be connected with, or relate to, the said paper writing. 

13. In admitting the testimony of the witness Zachariah T. Sow¬ 
ers, M. D., as the same appears in and by the bill of exceptions. 

128 14. In refusing to permit the witness, Augustus S. Worthing¬ 

ton, to testify to the conversation between him and the physi¬ 
cian attending the testator at the time of the execution by him of the 
said paper writing. 

15. In refusing to permit the witness, Augustus S. Worthington, 
to testify to the conversation between him and the nurse attending 
the testator at the time of the execution by him of he said paper 
writing. 

16. In refusing to admit, in evidence, the deposition of John G. 
Stanton, M. D., proffered in behalf of the eaveatees. 
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17. In refusing to admit, in evidence, the deposition of Herbert 
Chalice Crouch, M. D., proffered in behalf of the caveatees. 

18. In refusing to admit, in evidence, in its entirety, the deposition 
of Rizien Russell, M. I)., proffered in behalf of the caveatees. 

19. In refusing to admit, in evidence, the portions of the deposi¬ 
tion of the said Rizien Russell, M. 1)., excluded from admission, as 
appearing in and by the bill of exceptions. 

^ 20. In refusing to admit, in evidence, the testimony of William 
Kennedy Butler, M. D., proffered in behalf of the caveatees, and each 
and every part thereof as proffered. 

21. In refusing to require, as requested by caveatees, the placing 
in evidence with the said paper writing of October 26, 1910, at the 
time the latter was given in evidence, all of the other paper writings 
found therewith after the death of the testator, and produced there¬ 
with on the trial from the place of their deposit, and especially the 
papers referred to on the examination, as witness, of the caveatee, 
Walter Stilson Hutchins, as appearing in and by the bill of excep¬ 
tions. 

22. In refusing to admit, in evidence, when proffered by the cave¬ 
atee, the said last mentioned paper writings, and each of them. 

23. In permitting the witness for the caveatees, William T. Flather, 
to answer, on cross examination, the question, “If a person with 
proper security, who was not com- 

3 

petent to bind himself, you would not loan it?” 

24. In refusing to permit the said witness, on re-direct examina¬ 
tion, to answer the question, “When Stilson Hutchins saw you, Mr. 
Flather, in April 1909 was the money to be loaned him at that time, 

or at a subsequent date?” 

129 25. In refusing to permit the said witness, on re-direct 

examination, to answer the question, “Mr. Flather, so far as 
you know personally was the declination of the bank based upon any 
personal knowledge of its officers as to Stilson Hutchins, or upon 
some reports or rumors coming to the knowledge of its officers?” 

26. In granting the caveator s prayer, Number 1, for instruction 
to the jury. 

27. In granting the caveators prayer, Number 11, as amended, for 
instruction to the jury. 

28. In refusing to grant each of the following prayers of the ca¬ 
veatees for instruction to the jury, as the same appear in and by the 
bill of exceptions, this assignment being to be deemed and taken as 
though formally re-stated as to each of the said prayers, namely: 

(1.) Prayer numbered 4. 

(2.) Prayer numbered 5. 

(3.) Prayer numbered 6. 

(4.) iPrayer numbered 7. 

(5.) Prayer numbered 8. 

(6.) Prayer numbered 9. 

15—3424a 
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(7.) Prayer numbered 10. 

(8.) Prayer numbered 11. 

(9.) Prayer numbered 12. 

(10.) Prayer numbered 13. 

(11.) Prayer numbered 21. 

(12.) Prayer numbered 22. 

(13.) Prayer numbered 23. 

4 

(14.) Prayer numbered 24. 

(15.) Prayer numbered 25. 

(16.) Prayer numbered 27. 

(17.) Prayer numbered 28. 

29. In ruling adversely to the caveatees in each and every in¬ 
stance appearing in and by the bill of exceptions. 

HENRY E. DAVIS, 

CIIAS. H. MERILLAT, 

A ttorneys for Caveatees. 

(Endorsement: Assignments of Error. Filed Sep. 24, 1918. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

130 Now comes Lee Hutchins, by his attorneys, and objects to 
the entry of any order admitting to probate and record, as 
the last will and testament of Stilson Hutchins, deceased, the paper 
dated October 26, 1910, heretofore propounded for probate and to any 
order granting letters testamentary to Walter Stilson Hutchins and 
Charles L. Frailev, on the ground that such admission to probate of 
the said paper as such last will and testament, upon the proceedings 
herein had. would deny to said Lee Hutchins his right to trial by jury 
of the issues severally raised by his caveat and deprive him of his 
property rights and property without due process of law, and would 
deny to him the equal protection of the law, all in violation of the 
Constitution of the United Statevs; and on the further ground that 
there is no right shown upon which the said Walter Stilson Hutchins 
and Charles L. Frailey are entitled to have letters testamentary issued 
to them, alone. 

J. .J. DARLINGTON, 
FRANK J. HOGAN, 

MYER COHEN, 

WM. G. JOHNSON, 

Att’ys for Lee Hutchins. 

( Endorsement: Objection to order admitting will to probate <fcc. 
Filed Apr. 28, 1919. James Tanner. Register of Wills, D. C., Clerk 
of Probate Court.) 
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131 United States of America, ss : 

[Seal of Court Appeals.] 

The President of the United States of America to the Honorable the 

Justices of the Supreme Court of the District of Columbia, 

Greeting: 

Whereas, lately in the Supreme Court of the District of Columbia,, 
before you, or some of you, in a cause entitled In the Matter of 
the Estate of Stilson Hutchins, Deceased, Administration No. 18,983, 
wherein the decree of the said Supreme Court entered in said cause 
on the 16th day of July, A. D. 1915, is in the following words, viz: 

This cause coming on regularly to be heard upon the petition of 
Walter Stilson Hutchins and Charles L. Frailev, praying the admis- • 
sion to probate and record of a certain paper writing dated October 
26, 1910, and purporting to be the last will and testament of said 
Stilson Hutchins, and upon the pleadings thereon and the verdict 
of the jury rendered upon the trial of the issues heretofore framed 
herein and directed to be tried by jury; and it appearing to the Court 
from the record of the said trial that by the said verdict as to the 
said issues the jury found, as to the first issue, “Was the said Stilson 
Hutchins, at the time of executing said paper writing bearing date 
October 26, 1910, of sound and disposing mind and capable 

132 of executing a valid deed or contract,” No; and as to the 
second issue, “Was the execution, by said Stilson Hutchins, 

of said paper writing bearing date October 26, 1910, procured by the 
undue influence of any person or persons, exercised over or practiced 
upon the said Stilson Hutchins,” No; and as to the third issue “Was 
the execution by said Stilson Hutchins of said paper writing bearing 
date October 26, 1910, procured by misrepresentations of any person 
or persons made to the said Stilson Hutchins,” No; and it further 
appearing to the Court that a motion to set aside said verdict and to 
grant a new trial of said issue has been submitted to and overruled 
by the Justice presiding at the trial of said issues, it is. by the Court, 
this 16" day of July, A. D. 1915, adjudged, ordered and decreed, 
that the said paper writing bearing date October 26. 1910, purporting 
to be the last will and testament of said Stilson Hutchins deceased, 
is not a valid will or testament and that probate thereof be and is 
hereby denied. 

It is further adjudged, ordered and decreed that the petition of 
said Walter Stilson Hutchins and Charles L. Frailev for* probate of 
said alleged will, be and the same hereby is dismissed, each party, 
caveator and caveatee to pay their own costs. 

WENDELL P. STAFFORD, 

Justice. 

as by the inspection of the transcript of the record of the said 
Supreme Court, which was brought into the Court of Appeals of the 
District of Columbia by virtue of an appeal, prayed by Walter 
Stilson Hutchins and Charles L. Frailey, as Executors under will 
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dated October 26, 1910, and Walter Stilson Hutchins in his own 
right, whereon Lee Hutchins was made the party appellee, agreeably 
to the act of Congress in such case made and provided, fully and 
at large appears. 

And Whereas, in the term of January, in the year of our Lord 
one thousand nine hundred and nineteen, the said cause came on to 
be heard before the said Court of Appeals on the said transcript 
of record, and was argued by counsel: 

On consideration Whereof, It is now here ordered—adjudged and 
decreed by this Court that the decree of the said Supreme Court 
in this cause be, and the same is hereby, reversed with costs; and that 
the said Walter Stilson Hutchins and Charles L. Frailev, as Executors 
under will dated October 26, 1910, and Walter Stilson Hutchins in 
his own right, recover against Lee Hutchins Two Hundred and 
seventy-eight dollars and fifty cents for their costs herein expended 
and have execution therefor. 

And it is further ordered that this cause be, and the same is 
hereby, remanded to the said Supreme Court for further proceedings. 

March 31, 1919. 

You, therefore, are hereby commanded that such execution and 
further proceedings be bad in said cause in conformity with 
133 the opinion and decree of this Court as according to right and 
justice and the laws of the United States ought to be had, the 
said appeal notwithstanding. 

Witness the Honorable Constantine J. Smyth, Chief Justice of 
said Court of Appeals, the 18th day of April, in the year of our lord 
one thousand nine hundred and nineteen. 

HENRY W. HODGES, 

Clerk of the Court of Appeals 
of the District of Columbia. 

Costs of Walter S. Hutchins et al. 


Clerk . $ 21.00 

Attorney . $ 5.00 

Printing Record . $252.50 


$278.50 

(Endorsement: Court of Appeals of the District of Columbia. 
No. 3209, January Term 1919. Walter Stilson Hutchins &c., et al.; 
Appellants, vs. Lee Hutchins. Mandate. Filed April 18, 1919. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court. 

134 This cause coming on for consideration by the Court on the 
mandate of the Court of Appeals of the District of Columbia 
of the 18th day of April, 1919, upon the appeal of Walter Stilson 
Hutchins and Charles L. Frailev, caveatees herein, from the order, 
judgment and decree passed herein on the 16th day of July, 1915’ 
denying admission to probate and record of the paper writing dated 
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October 26, 1910, purporting to be the last will and testament of the 
above-named Stilson Hutchins, deceased, and upon the opinion of 
the said Court of Appeals in the matter of the said appeal, and upon 
the record and proceedings and verdict of the jury in the matter of 
the trial of the issues on the caveat of Lee Hutchins to the said paper 
writing, and the same having been duly presented bv counsel and 
considered bv the Court. 

Tt is by the Court this 2d day of May 1919, adjudged, ordered and 
decreed that the verdict of the jury herein on the issue as to the 
testamentary capacity of the said Stilson Hutchins be, and the same 
hereby is, vacated, set aside and for nothing held, and that the afore¬ 
said order, judgment and decree of the 16th day of July, 1915, deny¬ 
ing admission to probate and record of the said paper writing afore¬ 
said be, and the same herebv is, vacated, set aside and for nothing 
held. 

And it appearing to the Court that by its order and decree hereto¬ 
fore made and passed herein on the 27th day of November, 1912, it 
was adjudged, ordered and decreed that the said paper writing bear¬ 
ing date October 26, 1910, aforesaid, was properly executed and 
duly published by the said Stilson Hutchins in due form of law as 
and for his last will and testament. It is further adjudged, or¬ 
dered and decreed that the said paper writing dated October 26, 
1910, be, and the same hereby is admitted to probate and record as 
the last will and testament of the said Stilson Hutchins as to both 
his real and personal estate, and that letters testamenarv issue to the 
said caveatees. Walter Stilson Hutchins, Charles L. Frailev and 
to Lee Hutchins upon their giving bond conditioned according to law 
in the penal sum of Fifty Thousand Dollars ($50,000). 

And it is further adjudged, ordered and decreed that the said Wal¬ 
ter Stilson Hutchins and Charles L. Frailev have and recover of the 
caveator, Lee Hutchins, their costs on the trial of the issues afore¬ 
said and on their said appeal aforesaid, to be taxed by the Clerk, and 
that thev have execution therefor as at law. 

JENNINGS BAILEY, 

Justice. 

The caveatees noted at the time of the signing said order an ex¬ 
ception to so much of said order as included therein the name of Lee 
Hutchins as an executor. 

JENNINGS BAILEY, 

Justice. 

From the foregoing judgment Lee Hutchins notes an appeal to the 
Court of Appeals in open Court and the penalty of the bond on 
said appeal to operate as a supersedeas is fixed at twenty-five thou¬ 
sand dollars. 

JENNINGS BAILEY, 

Justice. 

(Endorsement : Order and Judgment Admitting Will to Probate. 
Filed May 2, 1919. James Tanner, Register of Wills, D. C. Clerk 
of Probate Court.) 
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135 Assignment of Errors. 

Now comes Lee Hutchins, Appellant herein, and assigns as error 
against the judgment entered in this cause on May second, 1919, 
the following: 

1. The Court erred in ordering vacated and set aside the part of 
the verdict of the jury rendered and recorded herein on April 24, 
1915, which found that the said Stilson Hutchins was not of sound 
mind and capable of executing a valid deed or contract on October 
26, 1910. 

2. The Court erred in ordering vacated and set aside the judgment 
entered on July 16, 1915, on said verdict, whereby it was adjudged 
that the paper dated October 26, 1910, offered for probate, is not the 
last will and testament of said Stilson Hutchins and that probate 
thereof be denied. 

3. The Court erred in adjudging that said paper writing, dated 
October 26, 1910, ottered for probate herein he now admitted to pro¬ 
bate, as the last will of the said Stilson Hutchins, because, upon the 
record herein, the said judgment of May second, 1919, violates the 
Constitutional rights of the said Lee Hutchins in that, (a) it denies 
to him his right to a trial by jury of the issues of fact severally and 
lawfully raised by his answer and caveat to the petition for probate 
of said paper, (b) deprives him of his property rights and property 
without due process of law, and, (c) denies to him the equal protec¬ 
tion of the law, all in violation of the provisions of the Constitution 
of the United States. 

J. J. DARLINGTON, 
FRANK J. HOGAN, 

MYER COHEN, 

\VM. G. JOHNSON, 
Attorneys for Lee Hutchins. 

(Endorsement: Assignment of Errors by Lee Hutchins to Judg¬ 
ment of May 2, 1919. Filed June 5, 1919. James Tanner, Regis¬ 
ter of Wills, D. C., Clerk of Probate Court.) 

136 United States or America, ss : 

[court seal.] 

The President of the United States of America to the Honorable the 

Justices of the Supreme Court of the District of Columbia, 

Greeting: 

Whereas, lately in the Supreme Court of the District of Columbia, 
before you. or some of you, in a cause entitled In the Matter of the 
Estate of Stilson Hutchins, deceased. Administration Docket No. 
18983. wherein the decree of the said Supreme Court entered in said 
cause cn the 2nd day of May, A. D. 1919, is in the following words, 
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This cause coming on for consideration by the Court on 
the mandate of the Court of Appeals of the District of Colum¬ 
bia of the 18th day of April, 1919, upon the appeal of Walter 
Stilson Hutchins and Charles L. Frailey, caveatees herein, from the 
order, judgment and decree passed herein on the 16th day of July, 
1915, denying admission to probate and record of the paper writing 
dated October 26, 1910, purporting to be the last will and testament 
of the above-named Stilson Hutchins, deceased, and upon the opinion 
of the said Court of Appeals in the matter of the said appeal, and 
upon the record and proceedings and verdict of the jury in the mat¬ 
ter of the trial of the issues on the caveat of Lee Hutchins to the 
said paper writing, and the same having been duly presented 

137 by counsel and considered by the Court. 

It is by the Court this 2d day of May, 1919, adjudged, 
ordered and decreed that the verdict of the jury herein on the issue 
as to the testamentary capacity of the said Stilson Hutchins be, and 
the same hereby is, vacated, set aside and for nothing held, and that 
the aforesaid order, judgment and decree of the 16th day of July, 
1915, denying admission to probate and record of the said paper 
writing aforesaid be, and the same hereby is vacated, set aside and 
for nothing held. 

And it appearing to the Court that by its order and decree hereto¬ 
fore made and passed herein on the 27th day of November, 1912, 
it was adjudged, ordered and decreed that the said paper writing- 
bearing date October 26, 1910, aforesaid, was properly executed and 
duly published by the said Stilson Hutchins in due form of law as 
and for his last will and testament. It is further adjudged, ordered 
and decreed that the said paper writing dated October 26, 
1910, be, and the same hereby is admitted to probate and 
record as the last will and testament of the said Stilson Hutch¬ 
ins as to both his real and personal estate, and that letters testa¬ 
mentary issue to the said caveatees, Walter Stilson Hutchins, 
Charles L. Frailey and to Lee Hutchins upon their giving bond con¬ 
ditioned according to law in the penal sum of Fifty Thousand Dol¬ 
lars ($50,000). 

138 And it is further adjudged, ordered and decreed that the 
said Walter Stilson Hutchins and Charles L. Frailev have 

V 

and recover of the caveator, Lee Hutchins, their costs on the trial 
of the issues aforesaid and on their said appeal aforesaid, to be taxed 
by the Clerk, and that they have execution therefor as at law. 

JENNINGS BAILEY, 

Justice. 

as by the inspection of the transcript of the record of the said Su¬ 
preme Court, which was brought into the Court of Appeals of the 
District of Columbia by virtue of an appeal, prayed by Lee Hutchins, 
whereon Walter Stilson Hutchins and Charles L. Frailey, Exe¬ 
cutors, were made the parties appellee agreeably to the act of Congress 
in such case made and provided, fully and at large appears. 

And Whereas, in the present term of October, in the year of our 
Lord one thousand nine hundred and nineteen, the said cause came 
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on to be beard before the said Court of Appeals on the said transcript 
of record, and was argued by counsel; 

On consideration Whereof, It is now here ordered and adjudged 
by this Court that the judgment of the said Supreme Court in this 
cause be, and the same is hereby, reversed with costs; and that the 
said Lee Hutchins recover against the said Walter Stilson Hutchins 
and Charles L. Frailey, Executors One hundred and ninety six 
dollars and ten cents tor his costs herein expended and have execu¬ 
tion therefor. 

November 3, 1919. 


(Endorsement: Court of Appeals of the District of Columbia. 
No. 3282, October Term, 1919. Lee Hutchins Appellant vs. Walter 
Stilson Hutchins et al., executors. Mandate. Filed Nov. 24, 1919. 
James Tanner, Register of Mills, D. C. Clerk of Probate Court.) 

139 In the Supreme Court of the District of Columbia, Holding 

a Probate Term. 


Admn. No. 18983. 

In the Matter of the Estate of Stilson Hutc hins, Deceased. 

The petition of Walter Stilson Hutchins and Charles L. Frailey, 
proponents of the paper writing bearing date October 2b, 1910, as 
and for the last will and testament of the above named decedent, 
Stilson Hutchins (hereinafter for convenience called will), being 
two of the executors therein named and caveatees in the above en¬ 
titled matter (and for convenience hereinafter called caveatees), 
wherein Lee Hutchins (hereinafter for convenience called cav¬ 
eator), is caveator, and of the said Walter Stilson Hutchins in his 
own right, represents and shows to the Court as follows: 

1. The above named decedent, Stilson Hutchins (hereinafter for 
convenience called testator), died at the City of Washington. Dis¬ 
trict of Columbia, on April 21, 1912, having previously and on Oc¬ 
tober 26, 1910, executed the will aforesaid. On May 8, 1912, cav¬ 
eatees propounded the said will for probate and record, and on 
June 12, 1912, caveator filed his caveat thereto, upon the grounds 
that the said testator was not of sound and disposing mind nor ca¬ 
pable of executing a valid deed or contract, that the execution of 
the said will was procured by importunities, persuasions, misrep¬ 
resentations and undue influence practiced upon testator, and that 
the execution of the said will was not the free and volun- 
140 tarv act of testator; whereupon, on December 21, 1912, the 
foliowing issues were by the Court framed to be tried before 
a jury, namely, 1. Whether testator at the time of executing the 
said will was of sound and disposing mind and capable of execut¬ 
ing a valid deed or contract, 2. Whether the execution by testator 
of the said will was procured by undue influence exercised over or 
practiced upon him, and 3. Whether the execution by testator of 
the said will was procured by misrepresentations made to him. 
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2. Thereafter the said issues were tried before a jury, and at 
and upon the trial thereof, and to the proceedings thereupon and 
thenceforth herein, petitioner Walter Stilson Hutchins became, 
was, and since has been party in his own right, according to the 
form of the statute in such case made and provided; and upon 
such trial the said jury answered each and every of the said issues 
“No;” and thereupon by order, judgment and decree of this Court 
in that behalf on July 16, 1915, the petition of caveatees for pro¬ 
bate of the said will was dismissed and probate thereof denied, 
which order, judgment and decree were afterwards by the Court 
of Appeals of the District of Columbia upon the appeal of cav¬ 
eatees reversed, and on May 2, 1919, upon and in conformity with 
the opinion and decree of the said Court of Appeals and its man¬ 
date in that behalf, the verdict aforesaid of the said jury on the 
issue as to the testamentary capacity of testator, and the aforesaid 
order, judgment and decree of this Court of July 16, 1915, deny¬ 
ing admission to probate and record of the said will, were by this 
Court severally vacated, set aside and for nothing held, and the 
said will was admitted to probate and record. 

141 3. Upon and during the trial of the said issues as afore¬ 
said, as bearing upon‘and relevant to the said issue of testa¬ 
mentary capacity there were disclosed and shown by testimony re¬ 
specting caveator and his relations to and dealings with testator in 
his lifetime the certain matters and things which fully and at 
large appear in, by and from the bill of exceptions of caveatees 
upon their appeal aforesaid, and especially at pages 3 to 25, both 
inclusive, thereof (the same being pages 44 to 55, both inclusive, 
of the printed transcript of record in the said Court of Appeals on 
the appeal aforesaid), which said bill of exceptions and all and 
every the parts thereof setting forth and relating to the said mat¬ 
ters and things are prayed to be taken as part hereof, and to be 
read and considered upon any hearing hereof, as though the same 
were herein and at large repeated and set forth. 

4. All of the foregoing matters were, and are, as aforesaid, set 
forth and contained in the bill of exceptions of caveatees on their 
appeal to the Court of Appeals of the District of Columbia afore¬ 
said, and are of jecord in the said Court of Appeals and in this 
Court, and upon consideration of the same the said Court of Ap¬ 
peals in its opinion stated and held as follows: 

“Caveator pitched his case upon the continued mental incom¬ 
petency of testator from February 7, 1904, the date when he had a 
stroke of paralysis, until the date of his death in 1912. During 
this period, caveator conducted extensive business transactions with 
and on behalf of his father. During this time he took deeds to 
real estate from his father and assignments of stock in corpora¬ 
tions, received extensive gifts in money and other things, 

142 and represented his father, both as attorney in fact and 
as his legal adviser in transactions involving directly and 

indirectly the entire estate of the testator. Caveator testifies that, 
when these transactions were made, he knew that his father was 
mentally incompetent to make a contract or to transact business, 

16—3424a 
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but that he accepted the conveyances and money and still insists 
upon his right to retain the property thus acquired. 

* * * * * * * 

“If, when he procured it, his father was capable of making a 
valid contract, then caveator is not in position to ask the court to 
cancel the will; if testator was incompetent and caveator acquired 
it with knowledge of this fact, ‘he should not now be heard to es¬ 
tablish his own infamy/ The course of conduct pursued by cav¬ 
eator, we think, is such that he has foreclosed himself from main¬ 
taining an action challenging the validity of the will based upon 
the mental incapacity of the testator. His position is so incon¬ 
sistent that the court will refuse to open its doors to him and per¬ 
mit him to sustain his present position by proof of his earlier 
fraud.” 

5. Thereafter, upon appeal by caveator from the order judgment 
and decree of this Court of May 2, 1919, aforesaid, admitting the 
said will to probate and record, the said Court of Appeals in its 
opinion reversing the said order, judgment and decree held and 
declared as follows: 

“When the mandate of this Court was sent down, the court be¬ 
low entered an order adjudging that the verdict of the jury 

143 on the issue as to the testamentary capacity of Stilson 
Hutchins be vacated and set aside; that the judgment deny¬ 
ing admission to probate of the will be vacated and set aside; that the 
will be admitted to probate; and that letters testamentary issue to 
the said caveatees Walter Stilson Hutchins and Charles L. Frailey 
and to Lee Hutchins, upon their giving bond in the sum of Fifty 
Thousand ($50,000) Dollars.” 

And the said Court of Appeals in its said last mentioned opinion 
further held and declared as follows: 

“The reversal of the former case in this Court, and its remand 
for further proceedings reinstated the case in the* court below 
upon the issue of the testamentay capacity of Stilson Hutchins as 
originally framed, and until it was disposed of, the probate court 
had no power to enter the order here complained of. If the cav¬ 
eator insists upon a new trial, unquestionably lie is entitled to it 
under the statute.” 

6. Petitioners are advised that in the present state of the record 
herein it is accordingly necessary, if demanded by caveator, as 
aforesaid, that a retrial be had of the issue aforesaid as to the testa¬ 
mentary capacity of testator, but that on such retrial they may as 
of right insist and rely upon such the former and earlier opinion 
and decree of the said Court of Appeals aforesaid, provided that 
upon and during such retrial the said certain matters and things 
so as aforesaid in the fourth paragraph of this petition mentioned 

and set forth, or the material, substantial and essential parts 

144 thereof, be established to the satisfaction of the Court and 
jury charged with and engaged in such retrial, and that 

they may of right ask and demand that as preliminary to the said 
retrial they may have an issue or issues framed relating to and cov- 
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ering the said matters and things last aforesaid, and either, first, 
have the same tried and decided by a jury whose determination 
thereof bv its verdict may be admitted and received in evidence 
upon such retrial, and efficacy given thereto by application of the 
same to the said issue as to testamentary capacity aforesaid, as 
though the same were concrete and established facts to be accepted 
and applied by the jury that shall or may retry the said last men¬ 
tioned issue, under appropriate direction by the Court, in con¬ 
formity with such the opinion and decree of the said Court of 
Appeals aforesaid, or, secondly, have the same tried and decided 
by the jury that shall or may be summoned and empaneled, ac¬ 
cording to the form of the statute in such case made and provided, 
to retry the issue aforesaid as to the testamentary capacity of tes¬ 
tator, to the end that upon any retrial of the said issue due effect 
may be given to such the opinion and decree of the said Court of 
Appeals aforesaid respecting the effect upon his caveat of such the 
course of conduct pursued by caveator as aforesaid. 

The premises considered, petitioners therefore pray as follows: 

First, that caveator be required and directed, at or within a 
time to be prescribed by the Court, to elect and determine whether 
he shall demand a retrial of the issue aforesaid as to the testamen¬ 
tary capacity of testator, or shall dismiss his caveat as respects 
the same. 

Secondly, that, in the event that caveator shall demand 
145 such retrial as aforesaid, a proper issue or issues relating 
to and covering the course of conduct of caveator aforesaid 
and the matters and things thereto pertaining be framed for trial 
as aforesaid. 

Third, that to the ends aforesaid all necessary orders may be made 
and procedings had; and, 

Fourthly, that petitioners may have such other and further relief 
as the nature of the case may require. 

WALTER STILSON HUTCHINS. 
CHARLES L. FRAILEY, 

Caveatees. 


District of Columbia, ss : 

Before me, a Notary Public, in and for the District aforesaid, per¬ 
sonally appeared Walter Stilson Hutchins and Charles L. Frailey, 
each of whom being by me first duly sworn deposes and says that 
he knows the contents of the foregoing petition by him subscribed, 
and that the statements therein made of his own knowledge are 
true, and those made on his information and belief he believes to 
be true 

WALTER STILSON HUTCHINS. 
CHARLES L. FRAILEY. 
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Subscribed and sworn to before me this 12th day of January, 

1920. 

[notarial seal.] EDITH H. HEISKELL, 

Notary Public, D. C. 

HENRY E. DAVIS, 

CHARLES H. MERILLAT, 

Attorneys for Petitioners. 

(Endorsement: Petition of Caveatees for Issues, <fcc., Filed Jan. 
13, 1920. James Tanner, Register of Wills, D. C. Clerk of Pro¬ 
bate Court.) 

146 Now come the caveatees in the above entitled cause, Wal¬ 
ter Stilson Hutchins and Charles L. Frailev, bv their counsel, 

and move the court upon the record herein to pass the order, judg¬ 
ment and decree filed in the above entitled cause on the 26th day of 
January, 1920. 

HENRY E. DAVIS, • 

C. H. MERILLAT, 

Attorneys for Caveatees. 

Mr. William G. Johnson and Mr. Myer Cohen, Attorneys for Lee 
Hutchins, Caveator: • 

Please take notice that the foregoing motion and the order, judg¬ 
ment and decree to which it refers will be called to the attention of 
Mr. Justice Bailey, holding probate court on Friday, January 30, 
1920. at 10 A. M. or as soon thereafter as counsel may be heard. 

HENRY E. DAVIS, 

C. H. MERILLAT, 

Attorneys for Caveatees. 

Service of copy of motion and of copy of proposed order, judg¬ 
ment and decree acknowledged this 26th dav of January, 1920. 

WM. G. JOHNSON, 
Attorney for Caveator. 

(Endorsement: Motion to sign order on Mandates. Filed Jan. 
26, 1920. James Tanner, Register of Wills, D. C. Clerk of Pro¬ 
bate Court.) 

147 This cause coming on to be heard upon the judgment and 
mandate of the Court of Appeals, filed herein on the 24th 

day of November, 1919, it is, by the Court, this 7th day of February, 
1920, adjudged and ordered that the order and judgment of this 
Court, entered herein on the second day of May, 1919, be and the 
same hereby is vacated and for nothing held and that the order and 
judgment of this Court entered herein on July 16, 1915, whereby 
probate was denied to the paper writing dated October 26, 1910, 
offered for probate as the last will and testament of Stilson Hutchins, 
be and the same hereby is vacated and for nothing held and that 
the verdict of the jury rendered herein on the 24th day of April, 
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1915, be and the same is hereby vacated, set aside and for naught 
held. 

That the said Walter Stilson Hutchins and Charles L. Frailey, 
recover of the said Lee Hutchins their costs to be taxed by the 
Clerk under the mandate filed herein April 18, 1919, and that the 
said Lee Hutchins recover of the said Walter Stilson Hutchins and 
Charles L. Frailey his costs to be taxed bv the Clerk, under the 
mandate filed herein November 24, 1919, and that the said costs 
aforesaid be offset one against the other, and that the parties, or 
party, aforesaid in whose favor the balance thereon shall appear 
shall for the said balance have execution as at law; and further that 
this cause stand for further proceedings according to law and the 
mandates and opinions of the said Court of Appeals. 

JENNINGS BAILEY, 

Justice. 

(Endorsement: Order vacating orders dated May 2, 1919, July 
16, 1915, April 24, 1915, and directing recovery of costs under man¬ 
dates. Filed Feb. 7, 1920. James Tanner, Register of Wills, 
D. C. Clerk of Probate Court.) 

148 Now comes Lee Hutchins, by his counsel, and moves the 
Court to strike out the petition of Walter Stilson Hutchins 

and Charles L. Frailey, filed herein on the 13th day of January, 
1920, and for grounds therefor shows: 

1. That in and by said petition the petitioners show no basis for 
the relief prayed nor for any relief. 

2. That under the provisions of the Constitution and laws of the 
United States the paper writing dated October 26, 1910, offered as 
the last will of Stilson Hutchins, cannot be adjudged to be or not 
to be his will except upon the verdict of a jury as to all matters and 
things appearing of record herein in anywise impeaching the valid¬ 
ity of said paper as a will unless, all parties in interest, being sui 
juris shall consent in writing to a judgment without a jury trial 
and that all parties in interest have not, nor has any party, filed 
such a consent. 

3. That the said petition sets forth no facts upon which an issue 
as to the existence of any estoppel against Lee Hutchins can be 
framed and tried. 

4. That the said petition and the transcript of record in the 
Court of Appeals, referred to in said petition and by reference made 
part thereof, do not, nor does either of them, purport to set forth 
the conduct of Lee Hutchins nor the facts pertinent thereto, while 
it is specifically shown, on the face thereof, that other relevant facts 
and circumstances exist and were presented at a jury trial of issues 
touching the validity of said paper as a will, which facts are not 

set forth in said petition and transcript of record. 

149 5. That this Court is without Constitutional power to give 
any directions or make any orders controlling, or tending 

to control, the mode of trial before a jury or any matter or thing 
therein existing, all such matters being, under the Constitution of 
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the United States, a part of trial by jury and solely under the juris¬ 
diction and control of the court in which such jury trial may be 
pending, to be made, if at all, at and during such jury trial by the 
justice presiding therein. 

6. That if any facts are claimed to exist or if petitioners claim 
that Lee Hutchins has done any act or acts hy reason of which, or 
any of then), his right to a jury trial of any issuable matters touch¬ 
ing the validity of said will may be denied or in any way qualified, 
he is entitled to a specific statement of such fact or facts and in some 
proper pleading and to an opportunity to be heard as to the same, 
before any order of court can be lawfully made with respect thereto. 

7. That said petition and the prayers thereof present an attemnt 
to deny, impair or qualify petitioner s right to a trial by jury of 
some or all the matters and things on the record in this case appear¬ 
ing against the validity of said paper writing dated October 26, 
1910, and seek to deprive Lee Hutchins of his property and prop¬ 
erty rights without due process of law, in violation of the Fifth 

and Seventh amendments to the Constitution of the United 

150 States. 

J. J. DARLINGTON, 

FRANK J. HOGAN, 

MYER COHEN, 

WM. G. JOHNSON, 

Counsel for Lee Hutchins. 

(Endorsement: Motion to strike out Petition filed Jan. 13, 1920. 
Filed Feb. 24, 1920. James Tanner, Register of Wills, D. C. 
Clerk of Probate Court.) 

151 This cause having come on for consideration by the Court 
upon the petition of Walter Stilson Hutchins and Charles L. 

Frailey, caveatees therein and of W alter Stilson Hutchins in his own 
right, filed on the 13th day of January, 1920, and’the motion of Lee 
Hutchins, caveator therein, to strike out the said petition, and having 
been presented by counsel and considered by the Court, 

It is this 5th day of March, 1920, Adjudged, Ordered and De¬ 
creed, that the prayers of the said petition be, and the same hereby 
are, denied, and that the said petition be, and the same hereby is, 
dismissed, without prejudice, however, to the right of the said peti¬ 
tioners. now for then to file, within 20 days, an amended or further 
answer, or such other reply as they may be advised to the allegations 
in the caveat of the said caveator filed herein on the 12th day of 
June, 1912, that at the time of making the paper writing bearing 
date October 26, 1910, and purporting to be his last will and testa¬ 
ment, the said Stilson Hutchins was not of sound and disposing mind 
nor capable of executing a valid deed or contract, and to the prayer 
of the said caveat in relation thereto and in such answer or further 
reply to set up such matters and things as they may be advised con¬ 
stitute a bar or foreclosure of the right of the said caveator to question 
the testamentary capacity of the said Stilson Hutchins at the time 
of the execution by him of the said paper writing as aforesaid, and to 
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pray the framing of such issue or issues respecting the same, as they 
may be advised are proper and leave to the said petitioners so to re¬ 
ply to the said caveat, now for then, is hereby granted. And 

152 upon the filing of such answer, all rights of the caveator, by 
way of plea, answer, motion to strike out or otherwise are 

saved to him, with leave to caveatee thereafter to act thereon as 
they may be advised. 

JENNINGS BAILEY, 

Justice. 

(Endorsement: Order dismissing Petition and granting leave fur¬ 
ther to answer Caveat. Filed Mar. 5, 1920. James Tanner, Register 
of Wills, D. C. Clerk of Probate Court.) 

153 Further Answer and Reply to the Caveat Filed June 12, 1912, 

by Lee Hutchins, Caveator, to the Paper Writing of Date 
October 26, 1910, Propounded as and for the Last Will and Testa¬ 
ment of the Above Named Decedent, Stilson Hutchins. 

Now come Walter S. Hutchins and Charles L. Frailey, proponents 
of the said paper writing, as caveatees herein, and Walter S. Hutchins, 
in his own right, and, by leave of the Court in that behalf first had 
and obtained, further answering and replying to the caveat aforesaid, 
say that, because and by reason of the facts, matters and things 
hereinafter set forth and appearing, and which these respondents 
proffer themselves ready to verify, prove and establish, the said cav¬ 
eator is foreclosed, barred, precluded and estopped to make or main¬ 
tain his said caveat upon the alleged ground that at the time of ex¬ 
ecution of the said paper writing the said decedent (hereinafter called 
testator), was not of sound and disposing mind and memory nor 
capable of executing a valid deed or contract, namely: 

1. Caveator was graduated in the profession of the law in the year 
1887 and thereafter was admitted to the bar of the Supreme Court 
of the District of Columbia, and prior to and for many years sub¬ 
sequent to the year 1887 lived with testator in the United States 
and in foreign parts, and when not living with testator frequently 
saw and conversed with him and engaged with him in the transaction 
of business, and had many and close opportunities to observe, ascer¬ 
tain and know the mental condition of testator in each and 

154 every year of testator's life subsequent to the year 1887 up to 
and including the year 1910, and especially during the year 

1910, when caveator saw testator at testator’s house almost every day 
from January to May and frequently during the rest of the year. 

2. Caveator during this period was an officer of certain corporations 
in which testator owned, in his own name or the names of others, a 
controlling interest, including the Purity Ice Company hereinafter 
referred to as becoming bankrupt, the Fischer Art Company and the 
Columbia Peanut Company, and during the period named conferred 
with testator regarding the affairs of said corporations and acted 
with reference to the same in cooperation with testator, and during 
all this period of time was an heir at law and next of kin of testator 
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and considered himself interested in, and was interested in and an 
ultimate beneficiary, with respondent Walter S. Hutchins and the 
other heirs at law and next of kin of testator, of the estate of testator. 

3. Testator gave to caveator, and caveator accepted the same, vari¬ 
ous powers of attorney, to wit, in June, 1894; February, 1895 ; June, 
1896; and April, 1904, empowering caveator specifically to do certain 
things and to conduct generally the business of testator as fully as 
testator himself could, and caveator acted under said powers of attor¬ 
ney and each of them according to the tenor and effect thereof until 
1908 or 1909, and under said powers of attorney, in and during the 
months and years aforesaid and all parts thereof, for the benefit and 
behoof of testator for and on his account and as in his name and be¬ 
half endorsed notes and signed checks calling for the payment of 
many thousands of dollars in money by testator, or his estate, and 
transferred and conveyed valuable real estate belonging to testator 
and his estate. 

155 4. In June, 1904, caveator traded a piece of real estate on II 
street, the title to which was in caveator but which belonged 

to and was in fact owned by testator or his estate, to one E. Francis 
Riggs in exchange for some houses on Yale Street, all said real estate 
being in the City of Washington, District of Columbia, and the 
contract of exchange in that behalf and deed executed in accordance 
therewith were duly concluded, and record of the said deed made in 
the land records of the District of Columbia by virtue of the powers 
conferred by testator on caveator through and by means of the 
power or powers of attorney aforesaid, or some of them. 

5. In December, 1904, testator, who owned the same, transferred 
to caveator by deed certain property or real estate of a value of many 
thousands of dollars, known as “Governors Island,” and situated in 
the State of New Hampshire, and caveator accepted and received 
said deed and transfer of said real estate and thereafter, under and 
by virtue of said deed, which was duly recorded among the land 
records of the State of New Hampshire, claimed and still claims 
ownership of said property. 

6. In and prior to the year 1907, testator was the largest stock¬ 
holder in the Purity Ice Company, a corporation doing business in 
the District of Columbia, and caveator was secretarv of the said com- 
pany, which said company was, on the 2*2d day of June 1906, by 
the Supreme Court of the District of Columbia adjudicated a bank¬ 
rupt and one Lucas P. Loving was duly appointed and qualified as 
trustee in bankruptcy thereof. The said Loving, as such trustee, 
made claim against testator, caveator, John E. McGaw and William 
J. Dante that they and each of them were and was liable to said 
trustee for large amounts of money as and for unpaid stock subscrip¬ 
tions to said bankrupt corporation, the said claim as against testator 
being for thirty thousand dollars ($30,000) or more as the amount 

of unpaid subscriptions lawfully due and owing, and the said 

156 claim as against caveator being in some considerable sum of 
money. When the said Purity Ice Company was adjudicated 

bankrupt testator had advanced the company as a loan or loans sev¬ 
eral thousand dollars from his personal funds, caveator had advanced 
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it fourteen hundred dollars ($1,400), or some other considerable 
sum, and said company also owed each of them, caveator and the 
said McGaw, for services rendered. Testator had lost sixty thousand 
dollars or more in the Purity Ice Company venture. Caveator and 
testator and said McGaw and said Dante had, as their common at¬ 
torney in said Purity Ice Company bankruptcy proceedings and 
in the threatened suit by said Loving as trustee, one Brandenburg. 

By said Loving and said Brandenburg, after conferences by the 
latter with caveator, testator and others, there was drafted an agree¬ 
ment of compromise of claims of all parties in interest, wherein and 
whereby testator, caveator, McGaw and Dante, on the one part, sev¬ 
erally and respectively contracted and agreed to release and dis¬ 
charge said Loving, as trustee as aforesaid on the other part, from any 
and all claims held by them respectively (except part only of cavea¬ 
tor's claim as aforesaid, which part only said caveator specifically re¬ 
served from the operation and effect of the compromise agreement 
herein referred to), against said Loving, as trustee as aforesaid of 
the said Purity Ice Company, Bankrupt, in considereation of the 
release, by the said Loving, trustee, of the several and respective 
claims of him, the said trustee, against caveator, testator, McGaw and 
Dante and each of them. The purpose of the agreement or deed was 
in part to relieve testator and caveator from the liability they were 
claimed to be under. 

In pursuance of the compromise arrangement or agreement afore¬ 
said, caveator, jointly with testator and the two others named, exe¬ 
cuted and delivered an agreement or deed under seal, dated 
157 April 28, 1910, whereto testator, John E. McGaw, William 

J. Dante and caveator, (the signature of the caveator thereto 
appearing subsequent to the signature of testator) were the parties 
of the first part and the aforesaid Lucas P. Loving, trustee in bank¬ 
ruptcy of the Purity Ice Company, Bankrupt, was party of the 
second part. 

Caveator affirmed the validity of the aforesaid agreement or deed 
by filing, or causing to be filed, the same in the Supreme Court of 
the District of Columbia, holding a bankruptcy court, in the case en¬ 
titled ‘In re Purity Ice Company, Bankrupt, No. 454, Docket 3,” to 
which cause caveator and testator and each of them was a party, and 
obtaining an order nisi thereupon on May 10, 1910, and by assent¬ 
ing to the decree or order of the said Court on, to wit, the first day 
of June, 1910, in said cause passed therein and based on the aforesaid 
agreement and deed dated April 28, 1910, the same being an order 
or decree discharging caveator, testator and other parties to said cause 
from all claims on the part of the Trustee in the said bankruptcy 
cause, upon the filing therein of the waiver of Stilson Hutchins, John 
E. McGaw 7 and William J. Dante, of all claims held by them or either 
of them against the said bankrupt Purity Ice Company and by Lee 
Hutchins the waiver of all his claims save and except the sum of 
Fourteen Hundred and Fifty Dollars ($1,450) for money actually 
advanced to said bankrupt, which waivers were by each of the per¬ 
sons named duly filed. Caveator at the time knew that the afore¬ 
said agreement or deed was filed in Court in the aforesaid bank- 
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ruptey proceedings and that it had heen filed for action thereon by 
the Court. 

7. In and prior to the year 1909, testator owned a large number of 
shares, par value $100 each, in a corporation known as the Columbia 
Peanut Company, and caveator knew of the same and had acted in 

the year 1907 for testator with reference to matters in regard 

158 to said company, and during a number of years including 

( 5 ) 

1909 and 1910. acted as secretary or treasurer of the company. 
The last sales of shares of stock in the company known to caveator 
were $250 per share, the purchaser being the manager of the com¬ 
pany and the seller one Kehoe. Testator in the latter part of 1909 
informed caveator that the stock testator owned in the peanut com¬ 
pany, which stock constituted a majority of shares in the company, 
he would give to caveator if caveator wanted to engage in the business 
of the company, to which caveator replied that when he could ar¬ 
range to work at it he (caveator) would be glad to have the stock. 
In December, 1909, testator told caveator, he, testator, was going to 
give caveator the peanut company stock, and the same day testator 
instructed his employee, Dante, to get the stock out, which was done, 
and testator handed the shares or certificates of stock, which had been 
endorsed by testator in blank, to caveator, who accepted the same. 
Caveator at that time owned one share of stock, and after the trans¬ 
fer owned in excess of 140 shares and was treasurer of the peanut 
company and active in its affairs. 

8. In December, 1909, testator returned from Europe, and cave¬ 
ator and his brother-in-law, one Robert F. Rogers, father of Mildred 
Rogers named in the will in issue, were with testator in New York 
soon after his arrival. Caveator and his brother, the respondent 
Walter S. Hutchins, who under a power of attorney executed in 1907 
by testator was in charge of the estate in testator’s absence, were not 
on good terms. In December, 1909, said Walter S. Hutchins from 
Washington requested said Robert F. Rogers to obtain from testator 
written authority for the purchase by testator of the present site of 
the District National Bank on G Street between 14th and 15th 
streets, northwest, in Washington City. At said Rogers’ request, cav¬ 
eator explained the matter to testator and at testator s request pre¬ 
pared a written authorization for respondent Walter S. Hutch- 

159 ins to consummate the purchase, which authorization testa¬ 
tor then and there signed with his initials. 

9. In January or February, 1910, there fell due promissory notes 
of testator, amounting to the sum of $250,000 secured bv deed of 
trust on The Highlands, a large apartment house owned in the City 
of Washington by testator. Caveator knew of this and helped along 
a renewal of this loan, and was present in February, 1910, when 
testator signed a new deed of trust and new notes to secure $250,000 
on the Highlands. Caveator had helped along the signing of the 
new notes and deed on the Highlands by testator because it was 
deemed by him indispensable to get them signed to renew the loan 
or the property would have been sold under the mortgage. 
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10. In February and March, 1910, caveator almost every day was 
with testator at testator’s home in Washington. Respondent, Walter 
S. Hutchins, was in charge of the office of testator under a power of 
attorney from testator given in 1907, and claimed to supersede cave¬ 
ator who had under prior powers of attorney acted for testator in his 
absence, testator spending some of each year out of Washington. 
One William J. Dante had been employed as secretary and confiden¬ 
tial employee of testator for many years. Dante was very friendly 
with caveator. On March 4, 1910, caveator gave testator at an inter¬ 
view between them an ultimatum that he would not visit the house 
again until testator and his wife settled their differences about money 
matters and should assure caveator in writing that they had agreed 
and would not bring the subject up again in caveator’s presence. 
Caveator also told testator that he understood respondent, Walter S. 
Hutchins, with whom caveator was on unfriendly terms, was threat¬ 
ening to discharge the said Dante; that if said respondent had that 
much power, and if caveator had any interest in the estate, it 

160 was in jeopardy and said respondent should be checked; that 
Dante was invaluable to the estate and could not be replaced. 

Caveator left testator’s house and did not return to it until after a 
deed in trust placing the estate of testator in Dante’s hands as trustee 
had been recorded on March 7, 1910. At the same time with the 
execution of the deed in trust there was executed bv testator a letter 

t J 

dated March 7, 1910, addressed and delivered to William J. Dante, 
trustee, directing him (said Dante) to pay to caveator Fifty Dollars, 
($50.00) per month and to give caveator the use of an apartment or 
accommodations for his use at the Highlands or elsewhere as caveator 
might see fit, free of rent, this authorization to continue during tes¬ 
tator’s lifetime unless revoked. Under and pursuant to this letter or 
paper there was paid the sum named therein by Dante, trustee, to 
caveator during each and every month thereafter of the year 1910, 
and until testator’s death, and caveator lived at the Highlands dur¬ 
ing a large part of said time on the terms stated therein and had the 
use thereof continuously during testator’s lifetime if he so chose. 

March 7, 1910, fell on Monday. On Saturday, March 5, 1910, 
one Brandenburg, who was testator's regular .counsel then and for 
some years prior thereto under an annual fee, and who at times had 
acted specially for caveator as his attorney in some matters, came to 
caveator with a draft of a deed in trust from testator to Dante, ran 
over it hastily with caveator, and caveator said it was excellent if it 
could be brought about and asked Brandenburg if testator would 
sign it. Said Brandenburg replied he thought testator would and ex¬ 
pressed a desire for an expression of caveator’s views to be shown to 
testator, and asked that caveator give him, Brandenburg, something 
to indicate caveator’s position in the matter, whereupon caveator took 
the deed in trust paper or the jacket in which it came and 

161 wrote in pencil that he entirely approved the deed in trust 
and signed this memorandum, giving it then to Branden¬ 
burg. Caveator made no objection to testator executing the deed in 
trust but helped it along, and on March 7, 1910, telephoned to Bran¬ 
denburg to find out the situation as to the deed in trust and was in- 
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formed it had just been recorded. Caveator later that day returned 
to testator's home and resumed visiting there. Pursuant to the pro¬ 
visions of and under the deed in trust Dante took possession of the 
estate of testator, except certain reserved hank accounts, and man¬ 
aged the same for testator but subject to directions from testator, and 
respondent Walter S. Hutchins was superseded in management of 
the estate under the power of attorney testator in 1907 had given him 
and he acquiesced in his deposition from authority therein. Under 
the provisions of said deed in trust and letters signed by testator and 
given to Dante contemporaneously therewith, there were monthly 
payments out of the income of the estate made each month there¬ 
after by Dante to the wife of testator and to caveator, and under said 
deed in trust thereafter in the year 1910 sales and exchanges of real 
estate belonging to testator were made bv said Dante, with the con¬ 
currence of testator and duly consummated, caveator helping along 
and facilitating certain of said sales and exchanges, and caveator wit¬ 
nessing testator’s signature to a deed in the summer of 1910 con¬ 
summating one of the said transactions. By said deed in trust testa¬ 
tor transferred all his real and personal property and choses in action 
to said Dante, reserving to testator therefrom the household effects of 
the house in which testator lived, and moneys on deposit in the Riggs 
National Bank, with power in said Dante to collect all rents and in¬ 
come. to manage and preserve the property, sue and defend and com¬ 
promise litigation, to employ and discharge persons, and after pay¬ 
ing all charges and expenses the income remaining to be sub- 
162 ject to the use and control of testator, subject to the payment 
to testator’s wife of an amount directed in a writing by testator 
of even date, there being the further specific reservation that no sale 
or exchange of any of the real estate should be made without the con¬ 
sent of testator and his wife. The deed in trust further provided that 
upon testator’s death all property thereby conveyed should immedi¬ 
ately revert to testator's estate and be conveyed and turned over to 
anv executors named in the last will of testator, with the right in the 
widow to elect to take her dower if she desired. The compensation 
of Dante, trustee, was to he the amount he then was receiving from 
testator or such other sum as testator might deem advisable or proper. 
In the summer of 1910. Dante, Trustee, with the concurrence and 
approval of testator sold a valuable piece of real estate belonging to 
testator. Caveator discussed the matter with testator, and testator, 
caveator approving, gave Dante a commission or extra compensation 
of $3,000 out of the proceeds of sale. 

11. Caveator approved and facilitated and helped along the ex¬ 
change by Trustee Dante in 1910 of valuable improved real estate of 
testator known as the Lee Building, encumbered by mortgage, for 
other valuable improved real estate known as the Builders’ Exchange 
Building, both properties situated in the City of Washington, said 
Builders’ Exchange property being encumbered by other and larger 
mortgages than those on the Lee Building. In the spring of 1910, 
while negotiations were in progress caveator discussed the proposed 
deal or exchange with testator, and prior to its consummation visited 
the Builders’ Exchange Building with testator and Dante. On June 
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27, 1910, caveator by his signature thereto attested as a witness the 
signature of testator to a certain deed made or dated on said day 
between William J. Dante, Trustee, and others, including testator, as 
parties of the first part, conveying the aforesaid Lee Building 

163 to one George D. Farr, as party of the second part, in con¬ 
summation of the aforesaid exchange of properties. Caveator 

at the former trial of the issues in this cause testified that he had 
facilitated the Builders’ Exchange deal “because it was a good deal. 
It was beneficial to the estate and the property, and to all our in¬ 
terests,” meaning by “all our interests” “everybody who is interested 
in the estate of the testator.” 

12. Caveator saw testator at the office of testator several times in the 
month of October, 1910, and also saw him in the month of Novem¬ 
ber, 1910, and during each of said months received from testator, 
through William J. Dante as trustee pursuant to a deed in trust and 
letter of testator of March 7, 1910, the sum of fifty dollars, and re¬ 
sided at “The Highlands apartment house rent free, and at no time 
has offered to return the said moneys or pay for use of the said apart¬ 
ment. During this period caveator was present and heard testator 
give trustee Dante directions as to business matters. Caveator knew 
of negotiations during this period in which testator and trustee Dante 
took part for the exchange of two pieces of real estate owned by tes¬ 
tator for a large apartment house in Washington, known as the Mt. 
Vernon, and caveator knew of and approved the transaction and 
knew that testator was going to execute the deeds necessary to effect 
the exchange prior to the actual execution of said deeds by testator 
and wife and Dante trustee in December, 1910. Caveator testified 
at a former trial of the issue as to testator’s mental competency to 
make a valid will and testament that he had approved the exchange 
because they got rid of two unproductive properties and obtained one 
they knew was a moneymaking investment. Caveator knew that each 
of the pieces of property that figured in the trade or exchange was 
encumbered. By a special agreement executed by testator, the testa¬ 
tor, besides assuming the first trust existing already on the Mt. 

164 Vernon agreed that the estate of testator and testator himself 
should be liable upon a second trust for $57,500 upon said 

Mt. Vernon apartment house. 

13. Testator for some years prior to December, 1910, had been the 
largest stockholder in the Fischer Art Company, doing business in 
the District of Columbia, and also an officer in said Fischer Art Com¬ 
pany, caveator being secretary and a trustee of said corporation, 
testator vice-president and a trustee, and one V. G. Fischer its presi¬ 
dent and a trustee, and this condition existed throughout the year 
1910 prior to December, 1910. The Fischer Art Company, during 
all this period of time and up to the death of testator, was indebted 
to testator in a large sum for money advanced to said company by 
testator. The shares or certificates of stock in said company held 
by testator and caveator were kept in the office safe of testator, and 
according to the habit and custom of testator and caveator had been 
endorsed in blank. William J. Dante had access to the office safe 
and attended to a large extent to the business of the company that 
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pertained to the office of secretary. A meeting of the Fischer Art 
Company was held at the company’s store in Washington on Decem¬ 
ber 19, 1910. At this time the possession of the shares or certificates 
of stock in the corporation was in the trustee Dante. Differences had 
arisen between Fischer and testator's wife over a valuable picture 
which testators wife claimed by gift from testator. On December 
19, 1910, there was a stock or share certificate in the art company 
for a certain 150 shares which had stood for some years in the name 
of testator. Caveator claimed the certificate to be his property by 
purchase and that the transfer to testator had been erroneously made 
by Dante some years prior to 1910 and allowed to remain so im¬ 
properly transferred by caveator. On December 19, 1910, at the 
meeting aforesaid the matter was brought up and Fischer 
165 insisted that said certificates should be transferred and placed 
in the name of caveator, and gave as reason therefor that he 
feared if the block of stock remained in the possession of the estate 
that testator s wife and the respondent, Walter S. Hutchins, w’ould 
use the stock or shares to make trouble with control of the company. 
Testator said that he did not recall that caveator had purchased the 
stock and that it had been transferred later erroneously to him, testa¬ 
tor, and after discussion and statements bv caveator testator stated 
that he did not rememl>er the transaction as set forth bv caveator at 
that time but that he would not dispute it, and finally directed the 
said Dante, if he, the said Dante, thought it right, to transfer the 
share or certificate of stock referred to to caveator, which was done 
and caveator thereafter held and still holds and claims said stock as 
his own. • • 

14. Testator suffered a stroke of paralysis in February, 1904. Ca¬ 
veator at no time during all the years that followed, including the 
year 1910, and also up to the date of death of testator, ever notified 
any one that testator was of unsound mind or that he was not capable 
of executing a valid deed or contract.- At the former trial of the 
issues in this cause caveator testified that, except for a period in the 
year 1905, when by reason of improvement in testator's condition he, 
caveator, was not certain in his own mind as to testator’s ability to 
execute a valid deed or contract, he, caveator, had no doubt and knew’ 
that testator was not capable of executing a valid deed or contract; 
that from October, 1905, testator’s mental condition was steadilv 
downward until his last stroke in March, 1911, that testator was in a 
pretty bad condition in 1908. and had another attack in December, 
1908, and that he, caveator, was in no doubt in the year 1910 that 
testator was not capable at any time during those years of 
166 executing a valid deed or contract and not being of sound and 
disposing mind, but said nothing to anyone to that effect. 
Caveator claimed to own the 142 shares of peanut stock given him by 
testator in December. 1909, and worth then probably $250 a share. 
Caveator at no time had returned or offered to return any property 
or thing of value of any sort he received from testator subsequent to 
the aforesaid stroke of paralvsis in February. 1904. or any dividends 
or income therefrom, but claims still to own the same. Caveator at 
the former trial of this cause claimed that testator's mental condition 
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was one of general mental unsoundness from February, 1904, and of 
a steadily downward mental condition from October, 1905. 

To the end, therefore, that the facts, matters and things aforesaid, 
if denied or put in issue by the said caveator, may be duly inquired 
of, and that caveator may be adjudged to be foreclosed, barred, pre¬ 
cluded and estopped as aforesaid, the respondents accordingly pray 
that an issue or issues be framed and tried according to the form of 
the statute in such case made and provided, that in that behalf all 
necessary proceedings may be had and orders made, and that they 
may have such other and further relief in the premises as the nature 
of the case mav require. 

WALTER S. HUTCHINS, 
CHARLES L. FRAILEY, 

Caveatees. 

WALTER S. HUTCHINS, 

, In His Own Right. 

HENRY E. DAVIS', 

C. H. MERILLAT, 

'Attorneys for Respondents. 

167 District of Columbia, ss: 

Before me, a Notary Public, in and for the District aforesaid, per¬ 
sonally appeared Walter S. Hutchins and Charles L. Frailey, each of 
whom, being by me first duly sworn, deposes and says that he knows 
the contents of the foregoing answer and reply by him subscribed, 
and that the statements therein made of his own knowledge are true, 
and those made on his information and belief he believes to be true. 

WALTER S. HUTCHINS. 
CHARLES L. FRAILEY. 

Subscribed and sworn to before me this 18th dav of March, A. D 
1920. 

[Notarial Seal.] EDITH H. HEISKELL, 

Notary Public, D. C. 

Service of copv acknowledged this 19th day of March, 1920. 

WM. G. JOHNSON, 

Att’y for Caveator, Lee Hutchins. 

(Endorsement: Amendment to Answer to Caveat of Lee Hutchins. 
Filed Mar. 19, 1920. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 

168 Now comes Lee Hutchins, by his counsel, and moves the 
Court to strike out the answer and reply filed herein on the 

19th day of March, 1920, to the caveat filed herein, and for reasons 
therefor shows: 

1. That the caveator, Lee Hutchins, is entitled, under the Consti¬ 
tution of the United States and the Seventh Amendment thereof, 
to a trial by jury of the issue whether said Stilson Hutchins w*as, on 
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October 26, 1910, of sound mind and capable of executing a valid 
deed or contract and that none of the matters and things in said 
answer set forth constitutes any bar to such constitutional right and 
that hv the said proceeding in said answer the caveatees seek to de¬ 
prive the caveator of such right to a jury trial of said issue. 

2. That by the said answer the said caveatees seek to deprive the 
caveator of his constitutional right of property without due process 
of law, in violation of the Constitution of the United States and of 
the Fifth Amendment thereof. 

3. That it is not competent for the Court to impose, as a penalty, 
upon the caveator, by reason of any of the matters and things in said 
answer set forth, the forfeiture of his constitutional right to such a 
trial bv jurv or in any wav to curtail or qualify said right. 

J. J. DARLINGTON, 
FRANK J. HOGAN. 

>IYER COHEN, 

WM. G. JOHNSON, 

Counsel for Lee Hutchins. 

(Endorsement: Motion to strike out Amended Answer tiled 
March 19, 1920. Filed Mar. 25, 1920. James Tanner, Register of 
Wills, D. C., Clerk of Probate Court.) 

169 This case coming on to be heard on the motion of the 
caveator, filed March 25, 1920, to strike out the amended 

answer of the caveatees, filed herein on the 19th day of March, 1920, 
it is by the Court, this 17th day of April, 1920, 

Ordered, that the said motion be and the same is herebv denied, 
to which ruling in this behalf the caveator, by his counsel, objects 
and excepts and the said exception is now noted by the Court. 

And it is further ordered that the caveator have until April 29, 
1920, to replv to said answer. 

JENNINGS BAILEY, 

Justice. 

(Endorsement: Order denying motion to strike out amended 
answer of Caveatees. Exception noted and caveator allowed until 
April 29, 1920. to reply to said answer. Filed April 17, 1920. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

170 Now comes Lee Hutchins, caveator herein, and not aban¬ 
doning, waiving or in anywise retracting the objections set 

forth in his motion, filed March 25, 1920, to strike out the answer 
and reply of Walter Stilson Hutchins and Charles L. Frailey filed 
herein on the nineteenth day of March, 1920. but expressly insisting 
upon the same and also insisting upon his objection and exceptions 
to the action of the Court on said motion to strike out contained in 
its order of April 17, 1920, and, under the terms of said order reply¬ 
ing to said answer, says: 

1. It is true that he pursued a course of study of the law in the 
Law Department of Columbian University and was graduated there- 
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from in 1887 and was subsequently admitted to the bar of the Su¬ 
preme Court of the District of Columbia, but he has never engaged 
in the practice of the profession. It is true that for many years prior 
and subsequent to 1887 he lived with Stilson Hutchins, who was his 
father. It is also true that he sojourned with his father in foreign 
countries at divers times but he did not reside with him in foreign 
countries for periods of many years, either before or after 1887. It 
is true that when he was not living with Stilson Hutchins he fre¬ 
quently saw and conversed with him and engaged in the transaction 
of business with him and that he had many opportunities during 
some part of each and every year, from 1887 to and including the 
year 1910, to observe the mental condition of said Stilson Hutchins, 
so far as such condition was indicated by the acts or language of 
Stilson Hutchins done or uttered in his presence, and it is true that 
he saw Stilson Hutchins almost daily from January to May, 1910, 
and that he saw him frequently from May to December, 1910. He 
denies that during any part of said time or at any other time 

171 he had many or even any opportunities to ascertain and know 
the mental condition of Stilson Hutchins, at such, or any, 

times, and he denies that he ever ascertained or knew or that he now 
knows what was the mental condition of Stilson Hutchins at any 

( 2 ) 

time, but he admits that he had an opportunity to form an opinion 
and did form an opinion as to Stilson Hutchins’ mental condition at 
various times, including the period from 1904 to his death, in 1912. 

2. It is true that at different times, between 1887 and 1910 he 
was an officer in one or more corporations in which Stilson Hutchins 
was a stockholder, including the Purity Ice Company, the Fischer 
Art Company and the Columbia Peanut Company. As no specific 
dates or periods are given in said paragraph, he is unable to say 
whether Stilson Hutchins owned a controlling interest in said 
corporations or in any of them at the time referred to, but it is true 
that while Stilson Hutchins’ ownership of stock in said corpora¬ 
tions fluctuated he did at some times during said twenty-three 
years own a controlling number of shares of the Purity Ice Com¬ 
pany and the Columbia Peanut Company. He did not, at any 
time, own a controlling number of the total shares of the Fischer 
Art Company, but did at one time own a controlling number of 
the shares actually issued. 

3. He denies that during all said period he was an heir at law 
of Stilson Hutchins, because Stilson Hutchins was then living. It 
is true that he was a son of the testator and in the event of sur¬ 
viving his father would be one of his heirs at law. It is true that 
during said time he considered himself interested in the property 
of Stilson Hutchins, in common with Stilson Hutchins’ other son, 

his granddaughter, Mildred Rogers, and his wife, Rose 

172 Keeling Hutchins, as he had no reason to expect to be dis¬ 
inherited, or that the estate of his father would be dissi¬ 
pated, or that he, the caveator, would not probably survive his fa¬ 
ther. It is true that Stilson Hutchins executed and delivered to 

18—3424a 
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this caveator powers of attorney on or about the dates stated, au¬ 
thorizing this caveator to do for him the matters and things in 
said paragraph averred and this caveator acted under said powers 
according to their tenor and effect until 1908 or 1909, and that 
he signed and endorsed checks, promissory notes and drafts in the 
name of his said father for large sums of money, under said pow¬ 
ers of attorney during said period of time. He denies that he 
transferred or conveyed any real estate by virtue of said powers 

(3) 

of attorney. That during said time Stilson Hutchins was in a 
very bad state of health, much of the time seriously ill; he was 
absent from Washington more than half of the time and spent 
a very small part of his time at the office. His properties, both 
real and personal were of various characters, much of it speculative 
and all or nearly all of it either mortgaged or pledged. His gen¬ 
eral business affairs were in a very complicated state, requiring fre¬ 
quent shifts and changes, by sales, exchanges or purchases, borrow¬ 
ings, payments and renewals of notes, and it was indispensable, in 
order to avoid disaster and ruin to his estate, that some one should 

be here with authoritv to act for him. Prior to 1904 this caveator 

%/ 

had attended exclusively to much of Stilson Hutchins' business and 
to a considerable extent to all of it, and he was familiar with its 
conditions and details. That in all his dealings under said powers 
of attorney he acted with absolute fidelity to the interests of Stil¬ 
son Hutchins, gave to said matters the utmost of his skill and 
ability and by his efforts protected the estate from loss, and 
173 greatly enhanced its value. That in addition to his serv¬ 
ices to his father from 1887 to 1895, from 1895 to 1909 he 
managed and cared for a corpus of the value of nearly two millions 
of dollars, consisting of city and rural real estate, timber and coal 
lands, electric and steam railroads and personal property consisting 
of money, stocks, bonds, promissory notes and the like, and the 
management of commercial and manufacturing corporations. That 
from 1895 to 1909, the annual income handled bv caveator for 
Stilson Hutchins averaged one hundred thousand dollars. That 
during said time, almost everything belonging to Stilson Hutchins, 
except cash, was mortgaged or pledged to secure loans or purchase 
money involving constantly recurring occasions to pay interest, 
pay off or curtail notes and to give renewal notes and extension of 
notes secured on real estate. That for these services, through all 
these years, this caveator received no salary, commission or other 
payment or compensation, beyond his ordinary living expenses, 
which amounted, for the entire period, to less than $1,000 per year. 

4. It is true that in 1904 this caveator exchanged a piece of real 
estate on H Street for some real estate on Yale Street, owned by 
E. Francis Riggs, and that the title of record to said H Street real 

( 4 ) 

estate was in this caveator and that he held the same upon a secret 
trust for his father. He denies that the contract of exchange with 
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E. Francis Riggs, or the deed for said properties was executed or 
that any part of the transaction was carried out under said powers 
of attorney, or any of them, but that caveator acted in said mat- 
tor solely by virtue of his legal title to the property, and as secret 
trustee for his father. That at said time, the business affairs of 

his father were in a serious condition, for want of cash to 
174 meet maturing obligations and interest; so much so that 

this caveator was compelled to borrow $4,000 from Robert 

F. Rogers, the son-in-law of Stilson Hutchins and father of Mil¬ 
dred Rogers, one of the heirs at law of said Stilson Hutchins, and 
also was compelled to sell at a sacrifiec certain stock, in order to 
raise cash for pressing emergencies.. That by making said ex¬ 
change this caveator realized for his father about $11,000 in cash, 
ten thousand dollars of which was net profit to his father’s estate. 
That said transaction was wholly for the benefit of his father and 
this caveator did not derive one penny, for his own use or benefit, 
directly or indirectly therefom. 

5. It is true that in December, 1904, Stilson Hutchins executed 
a deed conveying to this caveator certain real estate in New Hamp¬ 
shire, known as Governors Island. Further answering said para¬ 
graph, this caveator says that Mrs. Hutchins, the wife of Stilson 
Hutchins, joined in said deed, that Walter Hutchins, Robert F. 
Rogers, the father of Mildred Rogers, both knew of said transac¬ 
tion and approved of it, that Mildred Rogers also knew of it then 
or soon after, and no one of them has at any time disapproved 
thereof or has objected thereto. That said property has, and at 
the time had, no commercial value; was then assessed at $14,000. 
It is an Island in a lake, useful only as a summer resort and has 
been an annual loss to this caveator since its acquisition by him 
and was such loss to his father. That this caveator was the only 
one of the family who cared for the place, or would go there: that 
Mrs. Rose Keeling Hutchins went there once, in 1890, 1895 and 
1902, for a short visit, but would never go again; that Walter 
Hutchins went there once, after the deed to caveator, at the invita¬ 
tion of this caveator. 


( 5 ) 

Caveator further shows that in a will executed in 1902, Stilson 
Hutchins devised said real estate to the use of this caveator. 
175 6. The facts as to the relations of this caveator and the 

said Stilson Hutchins to the Purity Ice Company and the 
bankruptcy proceedings of said company are not truly set forth 
in said paragraph, and the true facts are as follows: When said 
company was adjudicated a bankrupt, this caveator was one of its 
creditors. His claim against the said company was a sole and 
individual one and neither Stilson Hutchins nor any one else had 
any interest of any kind therein. Stilson Hutchins, John E. Mc- 
Gaw, and William J. Dante were also creditors of said company. 
This caveator had no interest of any kind in their claims nor in 
the claims of any one of them. The trustee in bankruptcy made 
several claims, in behalf of the company, against all the said par- 


140 LEE HUTCHINS VS. WALTER STILSON HUTCHINS ET AL. 

ties, but made no joint or joint and several claim against them or 
any two of them. This caveator was wholly without any interest 
in or liability for, or connection with the claims against any of the 
other parties. The said Brandenburg did not represent said par¬ 
ties, collectively, but represented each one, separately and indi¬ 
vidually and as such, effected separate, individual compromises of 
each one's case. These he embodied in a single paper, in which 
each party acted and covenanted for himself alone and no one for 
the other. This caveator had nothing to do with Stilson Hutchins’ 
part of the matter, was not consulted by him, gave no advice to 
him and neither sought, procured, approved or disapproved his 
signature thereto. He is informed and believes that Mr. Branden¬ 
burg satisfied Mr. Dante that the settlement was an advantageous 
one for Stilson Hutchins, and that Dante took the paper to Stilson 
Hutchins and requested him to sign. This caveator was not pres¬ 
ent and had nothing to do with the matter, except in so far as it 
concerned this caveator's individual claim against the company 
and the company’s claim against this caveator. 

176 7. The facts stated in the 7th paragraph are substantially 
correct, but are not all the facts relevant and material to the 

transaction. This caveator had, theretofore rendered specially 
valuable services to his father in connection with this Columbia 

( 6 ) 

Peanut Stock, overcoming certain ill-advised action of Walter 
Hutchins which had threatened to wreck the company. The said 
Walter Hutchins knew of the gift of said stock to this caveator, at 
the moment it took place, and claimed not only to have approved 
it, but to have urged his father to give it to this caveator. Stilson 
Hutchins’ wife. Rose Keeling Hutchins, also knew of said gift, 
at the time it was made, and claimed not only to have approved it, 
but to have frequently urged Stilson Hutchins to make the gift to 
this caveator. Robert F. Rogers and Mildred Rogers also knew 
of this gift and both approve it. At the time of said gift, Walter 
Hutchins had received in cash from his father sums aggregating 
$110,000, donations claimed by. him of rugs, pictures and auto¬ 
graph collections of the aggregate value of $30,000, and other 
donations aggregating $8,000, in all one hundred and forty-eight 
thousand dollars ($148,000), while Mrs. Rose Keeling Hutchins 
had received and claims as gifts, real and personal property of the 
aggregate value of over one hundred and sixty thousand dollars 
($160,000) besides presents of money and jewelry. 

8. The facts stated in the 8th paragraph are substantially cor¬ 
rect. but are not all the facts material to said transaction. At said 
time Stilson Hutchins owned a large parcel of land on the west 
side of Fourteenth Street and south side of G Street, running 181 
feet on Fourteenth and 61 feet on G Street. It had been ascer¬ 
tained that a lot on G Street which abutted upon the rear of Stil¬ 
son Hutchins’ Fourteenth Street lots was in the market and 

177 it was considered that its acquisition would greatly enhance 
the value of the other ground owned by Stilson Hutchins. 
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At the request of Robert F. Rogers, this caveator explained the 
matter to Mrs. Rose Keeling Hutchins and asked if she would ap¬ 
prove the purchase, which she did and consented that it be brought 
to Stilson Hutchins’ attention. Caveator then, with the approval 
of Mrs. Hutchins, Robert F. Rogers, the father of Mildred Rogers, 
and Walter Hutchins presented the matter to his father who dic¬ 
tated the paper and signed his initials. The purchase was never 
made and nothing whatever was done under the authority of the 
paper initialed by Stilson Hutchins. 

( 7 ) 

9. Answering the 9th paragraph, caveator says that when the debt 
of $250,000, secured by deed of trust on the Highlands Apartment 
House fell due, the holder of the notes refused to extend the time of 
payment, except on condition that the interest be increased and a 
commission paid on the amount of the loan. William J. Dante then 
arranged to get a new loan to replace the one then matured, at a 
saving to the estate, in commissions and interest, of $7,500. If the 
old loan had not been renewed or a new loan placed the property 
would have been sold, resulting in a very heavy loss. Walter Hutch¬ 
ins gave his approval to this transaction and had agreed to sign the 
notes with his father’s name, under a power of attorney of May 
27, 1907, which was acceptable to the lenders of the money, but Mrs. 
Hutchins refused to execute the deed of trust tu secure notes signed 
Yy Walter Hutchins, as attorney for his father, and a new deed of 
trust and new notes were prepared and executed by Stilson Hutchins. 
This caveator had nothing to do with the transaction; it was all 
arranged by Mr. Dante, but this caveator was present when the deed 
of trust and notes were signed. 

178 10. Answering the tenth paragraph caveator says the facts 

with respect to the deed from Stilson Hutchins and his wife to 
Dante executed on March Seven, so far as he is concerned, are not 
correctly set forth in said paragraph and that the true facts are as 
follows: Stilson Hutchins and his wife had been quarreling almost 
daily about money matters in the presence of caveator: caveator had 
given Mrs. Hutchins $200 a month from his individual funds, for 
three months, to help her with the household expenses, because his 
father would not give her what she claimed was necessary. In these 
quarrels about money each would appeal to caveator to support their 
positions, and finally on March 4, 1910, caveator told them both 
that he would no longer remain there as witness or arbitrator of their 
controversies ; that they must reach an agreement about the amount 
of money Mr. Hutchins was to allow her to run the house and assure 
caveator they had done so and he would not come back till they did, 
and he then left the house. The next day Mr. Brandenburg came to 
see caveator and showed him the draft of a proposed deed in trust 
from Stilson Hutchins and wife to Dante, and 

( 8 ) 

asked caveator if he approved it. Caveator replied that he thought 
it would be an* excellent thing for his father to do. Brandenburg 
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then asked caveator to telephone his father or go to see him and tell 
him he approved the deed which caveator refused to do. He then 
asked caveator to give something to show his, caveator s, position in 
the matter, and caveator wrote on the jacket containing the paper, 
“I entirely approve of the within deed of trust as prepared by Mr. 
Brandenburg” and signed it. This is all the caveator had to do 
with the matter and he had no communication with his father, Mr. 
Hutchins, Dante or Brandenburg until after the deed was executed 
and recorded. He does not admit that the terms of the deed are 
correctly set forth in said paragraph and for certainty refers to the 
deed itself, but caveator denies that said deed contains any 

179 provision for the payment to him of fifty dollars per month or 
any other sum or the grant to him of free use of an apartment. 

He is informed that after the execution of said deed Stilson Hutchins 
signed three letters, one directing Dante to pay Mrs. Hutchins $1,000 
per month, another directing him to pay Walter Hutchins $300 per 
month and to give him, rent free, premises 1308 lfith Street, and one 
directing him to pay caveator $50 per month and to give caveator 
an apartment, rent free. Caveator never saw or heard of either of 
these papers until after the seventh of March, 1910. 

It is true that in the summer of 1910 Dante made an advantageous 
sale of a piece of real estate, the Hudson Building, and Stilson 
Hutchins allowed Dante a commission of $3,000. Caveator had 
nothing to do with the allowance, but did approve of it. It had 
been usual theretofore, when Dante effected an important transaction 
for Stilson Hutchins to make an allowance of $500 or $1,000, accord¬ 
ing to the importance of the transaction. 

11. It is true that caveator approved the exchange, by Dante, 
Trustee, of the Lee Building for the Builders’ Exchange and that it 
was a transaction beneficial to Stilson Hutchins’ interests and cavea¬ 
tor witnessed the signatures of Stilson Hutchins and his wife to 
the deed. Otherwise he had nothing to do with the transaction. 

12. Caveator admits that in October, 1910, and November 1910, he 

(9) 

received from Dante, Trustee, fifty dollars paid to him by Dante 
under authority of a letter from Stilson Hutchins of March 7, 1910, 
but he denies that said deed of trust conferred anv such authority 
upon Dante, Trustee, or that he had any authority other than the 
said letter from Stilson Hutchins, and during part of the same time 
caveator occupied an apartment in the Highlands, rent free, by 
virtue of the same letter. During the same time, Walter 

180 Hutchins received $300 per month and occupied the house on 
16th Street, rent free. Caveator has never been asked to re¬ 
fund the fifty dollars per month paid to him by Dante, by direction of 
the letters of Stilson Hutchins of March 7, 1910, nor did he pay 
rent for said apartment nor has he been requested to refund said 
money or to pay for said apartment. It is equally true that no one 
has offered to refund to caveator the $200 per month he gave to 
Stilson Hutchins’ wife in January, February and March, 1910, to 
enable her maintain his father’s house, nor has he requested such 
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return. It is true that he knew of the negotiations being conducted 
by Dante for the exchange of 1401 Massachusetts Avenue and the 
Hulse property on 13th Street for the Mount Vernon Apartment 
House and he knew, in a general way, the details of the exchange. 
Caveator had no authority either to authorize or to forbid the transac¬ 
tion and did no act in connection therewith. It is true that he ap¬ 
proved of it in the sense that lie considered it an advantageous ex¬ 
change for his father's estate. 

13. The statements in the 13th paragraph as to caveator’s rela¬ 
tions to the shares of stock in the Fischer Art Company are not 
correct. Caveator did not claim the shares or raise any question about 
them on the occasion referred to. The facts in regard thereto are as 
follows: Caveator purchased the shares in 1894 from the company, 
they being shares of unissued Treasury Stock, for the sum of seventy- 
five hundred dollars, which sum caveator paid to the treasurer of the 
company. Through some error of Mr. Dante’s these shares were 
inadvertently used to carry out a transfer of shares made by Stilson 
Hutchins, Stilson Hutchins’ holding remaining intact. Prior to the 
meeting of the Company, on December 19, 1910, Mr. Fischer insisted 

that these shares be transferred to caveator as the rightful 

181 owner. Caveator 

( 10 ) 

protested against the matter being brought up at the meeting or 
elsewhere and said Fischer promised caveator that he would not 
bring up the matter at all. Nevertheless, when the meeting was 
called, he did bring up the matter and vehementlv insisted that 
the shares should be returned to caveator. The transaction of cavea¬ 
tor’s purchase and Mr. Dante’s error in transferring the shares had 
occurred many years before and Stilson Hutchins stated that he did 
not remember the transaction and told Dante if he knew the shares 
belonged to caveator to transfer them to him, which Dante did. 
Caveator accepted the transfer and informed Dante that if caveator’s 
right to the shares was questioned, caveator would turn them back 
to Dante and establish his right to them thereafter. The stock-book 
of the company in which are kept the records of issues and transfers* 
of shares established caveator)* ownership of the shares in question. 

14. It is true that from February, 1904, when Stilson Hutchins 
suffered a severe stroke of paralysis, up to the time of his death, cavea¬ 
tor never notified anyone that Stilson Hutchins was of unsound 
mind, or that he was incapable of executing a valid deed or contract, 
except that in May, 1911, when Mrs. Rose Keeling Hutchins insti¬ 
tuted proceedings to have Stilson Hutchins adjudged a lunatic and 
caveator was made a party to the suit, caveator informed his own 
counsel that, in his opinion, Stilson Hutchins was of unsound mind, 
but that caveator considered that the lunacy proceeding was wholly 
unnecessary, because Stilson Hutchins’ condition did not require 
his incarceration in a lunatic asylum and his property was being 

properly managed by Dante, and he requested his counsel to 

182 endeaver to defeat the proceeding without allowing it to 

come to trial, in order to spare his father the ordeal of a public 


i 





144 LEE HUTCHINS VS. WALTER STILSON HUTCHINS ET AL. 

trial. This request was followed and the proceeding wai defeated for 
want of jurisdiction, because of lack of service of process of the 
writ upon StiIson Hutchins. 

There was never any occasion for him to warn anyone or to notify 
anyone of caveator’s personal opinion as to Stilson Hutchins’ mental 
condition, and he is advised that it would have been actionable slan¬ 
der and actionable libel (if in writing) for him to have given 

( 11 ) 

publicity to such opinion. In all the transactions referred to the 
opposite parties were represented by shrewd and capable business men 
and lawyers aiid were entirely satisfied with what they received and 
have remained satisfied to this day, while the interests of Stilson 
Hutchins were equally safeguarded and every one of the transactions 
with which caveator was in any way instrumental in putting through 
or to which he gave his approval was advantageous to Stilson Hutch¬ 
ins. Caveator is advised that he had no legal right to make public his 
personal opinion as to the mental soundness of Stilson Hutchins, 
except in a judicial inquiry touching such mental capacity ; so far as 
known to him at the time his opinion was not concurred in by any 
others, and the publication of his opinion at that time might have 
rendered caveator liable to an action of libel or slander and would 
have brought personal suffering upon his father and probably have 
resulted in financial disaster to Stilson Hutchins. The only occasion, 
prior to testator’s death, when caveator was called Upon to express 
his opinion as to Stilson Hutchins’ soundness of mind, except the 
occasion of the lunacy proceeding above mentioned, was in May, 
1909, when, because of some statements said to have been 
183 made by Mrs. Rose Keeling Hutchins, caveator was requested, 
by Mr. R. Ross Perry, counsel for the Riggs National Bank, to 
sign a paper certifying that in his, caveator’s opinion, Stilson Hutch¬ 
ins was of sound mind, and caveator refused to sign the same. 

Further answering, caveator says that he never asked his father 
to give him Governor’s Island, nor the shares of Columbia Peanut 
Stock, nor did he authorize Walter Hutchins or Mrs. Rose Keeling 
Hutchins, or anyone else, to ask his father to give said property or 
any of it, to him, nor did he know, until long afterwards, that they 
claimed to have done so. And he is advised and believes and there¬ 
fore avers that it is not competent for them, after having induced 
Stilson Hutchins to give said property to caveator, to make any com¬ 
plaint against him for having accepted the same. He never asked 
his father to return the stock of the Fischer Art Company to him, 
nor authorized anyone else to do so, but the same was turned over to 
him in the way hereinbefore 

( 12 ) ' 

set forth. Caveator never parted with said properties, or any part of 
them, and still possesses them, and if his acquisition of them was 
wrongful, proceedings for their recovery for his father’s estate can be 
instituted. 

Caveator avers the fact to be that no one of the parties to this pro- 



LEE HUTCHINS VS. WALTER STILSON HUTCHINS ET AL. 145 

ceeding did or refrained from doing any act, or parted with any 
property or thing of value, by reason of the undisclosed private opin¬ 
ion of this caveator as to the mental capacity of Stilson Hutchins. 
And he also avers that, so far as he knows or has ever heard, no one 
who had any dealings with caveator when caveator was acting as 
attorney for his father, under his powers of attorney, nor with 

184 Dante acting under the said deed of trust, has ever expressed 
dissatisfaction or wished to retract the same, and neither the 

widow nor any heir at law of Stilson Hutchins has, so far as caveator 
knows, expressed any dissatisfaction with any of said transactions 
or claimed to have been injured therebv. 

LEE HUTCHINS. 

District of Columbia, ss : 

I do solemnly swear that I have read the above answer, by me sub¬ 
scribed, and know the contents thereof; that the facts therein stated 
as facts are true and those stated upon information and belief I be¬ 
lieve to be true. 

LEE HUTCHINS. 

Subscribed and sworn to before me this 29th dav of April, 1920. 

J. WM. REILY, 

[Notarial Seal.] Notary Public, D. C. 

FRANK J. HOGAN, 

MYER COHEN, 

WM. G. JOHNSON, 

Counsel for Lee Hutchins. 

(Endorsement: Replication to Amended Answer of Caveatees. 
Filed Apl. 29, 1920. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 

185 Opinion. 

The replication of the caveator admits facts which in my opinion 
bring the case within the ruling of the Court of Appeals in 48 Ap¬ 
peals D. C., 496, and under that decision precludes him from ques¬ 
tioning the sanity of the testator. The additional facts set out in the 
replication are not sufficient, I think, to avoid the effect of the ad¬ 
mitted facts. 

The question then remains whether the other issues as to undue 
influence and misrepresentation should be again submitted to the 
jury. I was formerlv of the opinion, and so ordered, that the entire 
verdict should be set aside, but the language of the Court of Appeals 
would seem to indicate that such action is improper. In 48 Appeals, 
D. C., 497, the Court said, 

“The caveator is not here by way of cross appeal, hence our in¬ 
quiry is limited to the assignments of error affecting the verdict and 
judgment of the single issue of mental capacity.” 

19—3424a 
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In the order of this court made upon the mandate of the Court of 
Appeals it was ordered, 

“That the verdict of the jury herein on the issue as to the testa¬ 
mentary capacity of the said Stilson Hutchins be, and the same 
hereby is, vacated, set aside, and for nothing held, and that the 
aforesaid order, judgment and decree of the 16th day of July, 1915, 
denying admission to probate and record of the said paper writing 
aforesaid be and the same hereby is. vacated, set aside and for nothing 
held.” 

In reversing this order of this court, the Court of Appeals said, 

“The reversal of the former case in this court and its remand for 
further proceedings reinstated the case in the court below upon the 
issue of the testamentary capacity of Stilson Hutchins as origi¬ 
nally framed and until it was disposed of the probate court had 
no power to enter the order here complained of. If the caveator in¬ 
sists upon a new trial unquestionably he is entitled to it under the 
statute. Slocum vs. Insurance Co. 228 U. S., 36-1. But until the 
case is disposed of either by a new trial or a proper dismissal, the 
probate court is without jurisdiction to probate the will.” 

I think that the language of the decisions of the Court of Appeals 
in reversing this case indicates that the view of that court is that the 
verdict of the jury upon the issues of undue influence and misrepre¬ 
sentation is final. . 

186 The caveat therefore will be dismissed. 

The order of February 7, 1920, in so far as it sets aside the 
verdict of the jury upon the issues of undue influence and misrepre¬ 
sentation will be vacated and set aside. 

JENNINGS BAILEY, 

Justice. 


(Endorsement: Opinion of the Court, (Bailey, J.) Filed May 25, 
1920. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

187 This cause having come on for further consideration by the 
Court, upon the caveat of Lee Hutchins, caveator herein, the 
further and additional answer thereto of Walter Stilson Hutchins 
and Charles L. Frailey, caveatees, and the said Walter Stilson Hutch¬ 
ins in his own right, and the replication or reply thereto of the said 
caveator, and having been presented by counsel and considered by the 

It is this 28th day of May, 1920, adjudged, ordered and decreed, 
that so much of the former order and judgment of the Court of 
February 7, 1920, herein, as purports to set aside the verdict of the 
jurv heretofore having tried the same upon the issues of undue in¬ 
fluence and misrepresentation, framed upon the said ca\eat, be, and 
the same hereby is, vacated and for nothing held > 

And it is further adjudged, ordered and decreed, that the caveat 
of the said caveator to the paper writing of date October 26, 1910, 
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propounded as and for the last will and testament of the said decedent 
be, and the same hereby is, dismissed, with costs. 

And it appearing to the Court that bv its order and decree hereto¬ 
fore made and passed herein on the 27th day of November, 1912, it 
was adjudged, ordered and decreed that the said paper writing hear¬ 
ing date October 26, 1910, aforesaid, was properly executed and duly 
published by the said Stilson Hutchins in due form of law as and 
for his last will and testament, it is further adjudged, ordered and 
decreed that the said paper writing dated October 26, 1910, be, and 
the same hereby is, admitted to probate and record as the last will 
and testament of the said Stilson Hutchins as to both his real and 
personal estate, and that letters testamentary thereof issue to 
188 the said caveatees, Walter Stilson Hutchins and Charles L. 

Frailey, and to Lee Hutchins, upon their giving an undertak¬ 
ing conditioned according to law 

( 2 ) 

in the penal sum of fifty thousand dollars ($50,000). 

JENNINGS BAILEY, 

Justice. 


Before the signing of the foregoing order, the said Lee Hutchins 
objected to the signing of the same or of any order judgment or de¬ 
cree in conformity with the opinion of the Court filed herein on May 
25, 1920, and specifically: 

1. To any order, judgment or decree admitting to probate, as the 
last will and testament of Stilson Hutchins, deceased, the paper 
dated October 26, 1910, heretofore propounded for probate. 

2. To any order, judgment or decree granting letters testamentary 
upon said estate. 

3. To any order, judgment or decree denying to said Lee Hutch¬ 
ins the right to a trial by jury of the facts inconsistent with the 
validity of said alleged will, set forth by said Lee Hutchins in his 
caveat filed herein on the ground that any and every such order, 
judgment or decree upon the proceedings herein had would deny to 
said Lee Hutchins his right to a trial by jury of the issues severally 
raised herein, deprive him of his property rights and property with¬ 
out due process of law, all in violation of the Constitution of the 
United — and of the Amendments thereto. 

And he also objected to any order, judgment or decree, setting 
aside any part of the order passed herein on February 7, 1920, on 
the ground that the Court is without lawful authority to set 
189 aside or modify the same or any part thereof. 

And froip the said decree the said Lee Hutchins appeals 
in open Court to the Court of Appeals and the penalty of the under¬ 
taking on such appeal to operate as a supersedeas is fixed at the sum 
of twenty-five thousand dollars. 

JENNINGS BAILEY, 

Justice. 
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(Endorsement: Decree admitting Will to probate, granting letters 

objections & appeal to Court of Appeals. Filed May 28, 1920. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

190 Now comes Lee Hutchins, by his counsel, and objects to 
the entry of any order, judgment or decree herein in conform¬ 
ity with the opinion of the Court filed herein on May 25, 1920, and 
specific/ally: 

1. To any order, judgment or decree admitting to probate as the 
last will and testament of Stilson Hutchins, deceased, the paper dated 
October 26, 1910, heretofore propounded for probate. 

2. To any order, judgment or decree granting letters testamentary 
upon said Estate. 

3. To any order, judgment or decree denying to said Lee Hutch¬ 
ins the right to a trial by jury of the facts inconsistent with the valid¬ 
ity of said alleged will set forth by said Lee Hutchins in his caveat 
filed herein; on the ground that any and every such order, judgment 
or decree upon the proceedings herein had would deny to said Lee 
Hutchins his right to a trial by jury of the issues severally raised 
herein, deprive him of his property rights and property without due 
process of law, all in violation of the Constitution of the United 
States and of the Amendments thereto. 

And he also objects to any order, judgment or decree setting aside 
any part of the order passed herein on February 7, 1920, on the 
ground that the Court is without lawful authority to set aside or 
modifv the same or anv part thereof. 

LEE HUTCHINS. 

By WM. G. JOHNSON, 

His Counsel. 

FRANK J. HOGAN, 

MYER COHEN, 

WM. G. JOHNSON, 

Counsel for Lee Hutchins. 

(Endorsement: Objections by Lee Hutchins to Entry of Decree. 
Filed May 28, 1920. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 

191 Memo. —Supersedeas Undertaking on Appeal, (.$25,000). 
Filed and approved May 28, 1920. 

192 Assignment of Errors. 

1. The Court erred in dismissing the caveat of Lee Hutchins 
against the said alleged will dated October 26. 1910. 

2. The Court erred in vacating the order of July 16, 1915, which 
order had denied probate to said alleged will dated October 26, 1910. 

3. The Court erred in adjudging, by its adjudgment of May 28, 
1920, that the said paper writing, dated October 26, 1910, offered 
for probate be now admitted to probate as the last will and testament 
of Stilson Hutchins, because, upon the record herein and under the 
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proper construction and application of the Constitution of the United 
States, the said judgment violates the constitutional rights of Lee 
Hutchins, in that (a) it denies to him his right to a trial by jury 
of the issues of fact severally and lawfully raised bv his answer and 
caveat to the petition for probate of said alleged will and of any and 
all of the facts in said petition for probate set up and ( b) deprives 
him of his property and property rights without due process of law, 
in violation of the provisions of the Constitution of the United States 
and of the Amendments thereto. 

4. The Court erred in setting aside part of the verdict of the jury • 
rendered April 24, 1914, and allowing the remainder of said verdict 
to stand, said order being also in violation of the provisions of the 
Constitution of the United States and of the Amendments thereto. 

FRANK J. HOGAN, 

MYER COHEN, 

WM. G. JOHNSON, 

Counsel for Lee Hutchins. 

(Endorsement: Assignment of Errors. Filed June 24, 1920. 
James Tanner Register of Wills, D. C., Clerk of Probate Court.) 

193 Designation for Transcript of Record on Appeal. 

The Clerk will please make up the transcript of record for appeal 
upon the appeal of Lee Hutchins from the judgment entered herein’ 
May 28, 1920, and include therein the following: 

1. Petition filed May 8, 1912, for probate of alleged will of 
October 26, 1910. 

2. Marshal’s return on citation issued on said petition. 

3. Order of publication entered May 27, 1912, to non-residents to 
appear. 

4. Answer of Rose K. Hutchins filed June 10, 1912. 

5. Motion filed June 22, 1912, to strike out parts of said answer. 

6. Answer of Rose Keeling Hutchins filed October 11, 1912. 

7. Order of October 11, 1912, striking out parts of said answer. 

». Answer of -Lee Hutchins filed June 12, 1912. 

9. Order of December 21, 1912. framing issues for trial by jury. 

10. Petition filed January 19, 1914, of W. 8. Hutchins and C. L. 
Frailey for letters rogatory. 

11. Order of October 12, 1914, certifying issues to Criminal Court 
No. 2, for trial by jury. 

12. Verdict of jury rendered April 24, 1915. 

13. Motion for new trial, filed April 28, 1915. 

14. Order December 3, 1915, denying new trial. 

15. Judgment of July 16, 1915, denying probate to will and 
appeal therefrom. 

16. Bill of Exceptions on said appeal, settled by Justice Gould, 
August 31,1918. 

17. Assignment of errors filed September 24, 1918. 

194 18. Objections, filed April 28, 1919, by Lee Hutchins. 

19. Judgment, opinion and mandate of Court of Appeals, 
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rendered on appeal from order of July 16, 1915, denying probate to 
alleged will. 

20. Decree and judgment on mandate, entered May 2, 1919. 

21. Assignment of errors on said appeal, filed June 5,. 1919. 

22. Mandate of Court of Appeals filed November 24, 1919. 

23. Petition of caveatees as to retrial of issues filed January 13, 

192 °. 

24. Motion of caveatees to sign order on mandates, filed January 
26, 1920. 

25. Order vacating orders dated May 2, 1919, July 16, 1915 and 
April 24, 1915, entered February 7, 1920. 

26. Motion of Lee Hutchins to strike out caveatees’ petition of 
January 13, 1920, filed February 24, 1920. 

27. Order dismissing petition filed January 13, 1920, and grant¬ 
ing leave to file amended answer, entered March 5, 1920. 

28. Amendment to answer, filed March 19, 1920. 

29. Motion to strike out amended answer, filed March 25, 1920, 

30. Order denying motion to strike out answer and allowing 
caveator to reply, entered April 17, 1920. 

31. Replication to amended answer, filed April 29, 1920. 

32. Opinion of Justice Bailey filed May 25, 1920. 

33. Order of Court vacating judgment of February 7, 1920, dis¬ 
missing caveat and admitting will to probate, entered May 28, 1920. 

34. Objections of Lee Hutchins to entrv of decree filed Mav 28, 
1920. 

195 35. Appeal to Court of Appeals, undertaking on said ap¬ 
peal approved by Court. 

36. Assignment of Errors filed June 24. 1920. 

37. This designation for transcript of record. 

FRANK J. HOGAN, 

MYER COHEN, 

W. G. JOHNSON, 

Counsel for Lee. Hutchins. 

(Endorsement. Designation for Transcript of Record on Appeal. 
Filed Jun- 24, 1920. James Tanner, Register of Wills, D. C. 
Clerk of Probate Court.) 

196 The joint and several answer of Walter Stilson Hutchins 
and Charles L. Frailey, executors of the last will and testa¬ 
ment of Stilson Hutchins, late of the District of Columbia, deceased, 
to the caveat of Lee Hutchins against the last will and testament of 
said deceased in this Honorable Court exhibited, alleges: 

These respondent aver and each of them avers that the said paper 
writing dated October 26, 1910. constitutes in truth and is the valid 
last will and testament of said Stilson Hutchins. 

And these respondents, and each of them, further allege: 

1. That the said will and testament was executed by the said Stil¬ 
son Hutchins when he was of sound and disposing mind, and 
capable of executing a valid deed. 

2. That the execution of said paper writing dated October 26, 
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1910, was not procured by importunities, persuasions, misrepresenta¬ 
tions, or undue influence nor by either or any of said means, and 
was in truth and fact the free and voluntary act of said Stilson 
Hutchins when he was of sound and disposing mind and capable 
of executing a valid deed or contract. 

And having answered fully the said caveat your respondents, and 
each of them, pray to be hence dismissed, with their and his costs. 

WALTER STILSON HUTCHINS. 
CHARLES L. FRAILEY. 

197 District of Columbia, ss : 

We do solemnly swear that we have read the annexed answer by 
us subscribed and know the contents thereof ; and that the state¬ 
ments of fact therein made as upon personal knowledge are true 
and those made as upon information and belief we believe to be 
true. 

WALTER STILSON HUTCHINS. 
CHARLES L. FRAILEY. 

Subscribed and sworn to before me this 20th day of June 1912. 

WILLIAM K. QUINTER. 

[notarial seal.) Notary Public, D. C. 

R. ROSS PERRY, 

E. H. THOMAS, 

Attorneys for Executors. 

(Endorsement: Answer of executors to caveators to caveat filed 
to will. Filed June 20, 1912. James Tanner, Register of Wills, 
D. C. Clerk of Probate Court.) 

198 Now comes Walter Stilson Hutchins, of the City of Wash¬ 
ington, District of Columbia, and respectfully sheweth unto 

the Court as follows: 

1. That he is one of the heirs-at-law and next of' kin of the late 
Stilson Hutchins, the probate of whose last will and testament is 
the subject of the above entitled cause. 

2. That heretofore, and on the 8th day of May, 1912, he in con¬ 
nection with Charles L. Frailey of the said District, as two of the 
executors named in the said last will and testament, filed in this 
honorable Court the petition of the said Frailey and himself for 
the admission to probate and record of the said last will and testa¬ 
ment, and for the issuance of letters testamentary to them thereon. 

3. That he was under the impression, in filing the said paper and 
in making the averments under oath therein contained, that such 
action on his part was equivalent to a formal appearance in said 
cause in his individual capacity as said heir-at-law and next of kin 
of the said Stilson Hutchins, and was also equivalent to a waiver 
of citation and process, and to a consent to the probate of the said 
last will and testament, and the issuing of the said letters. 
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199 4. That he is advised ly counsel that some technical doubt 
exists as to the correctness of said impression; and therefore, 

for the sake of removing the said doubt, he, the said Walter Stilson 
Hutchins, as an heir-at-law and next of kin of the said decedent, 
Stilson Hutchins, now formally waives service of citation in the 
said cause, and does hereby, as said heir-at-law and next of kin, 
assent to the admission to probate and record of the paper writing 
purporting to be the last will and testament of the said Stilson 
Hutchins, bearing date on the 26th day of October, 1910, and pro¬ 
pounded for probate in the said petition; and he further assents to 
and prays for a decree of this Court admitting the said will to pro¬ 
bate and record as the last will and testament of the said Stilson 
Hutchins, both as to real and personal property, and to the issuance 
of letters testamentary thereupon to him, the said Walter Stilson 
Hutchins, and to Charles L. Frailey, two of the executors named 
therein. 

WALTER STILSON HUTCHINS. 

R. ROSS PERRY, 

E. H. THOMAS, 

Attorneys for Walter Stilson Hutchins. 

(Endorsement: Waiver of Citation and Consent of Walter Stilson 
Hutchins, to probate and record of Will. Filed July 10, 1912. 
James Tanner, Register of Wills, D. C. Clerk of Probate Court.) 

200 This cause coming on to be heard upon the petition of 
Walter Stilson Hutchins and of Charles L. Frailey, two of 

the executors named under the last will and testament of the above- 
named Stilson Hutchins dated the 26th day of October, 1910, for 
the admission of the said last will and testament to probate and 
record as such, and upon the answers of Rose Keeling Hutchins 
and Lee Hutchins filed thereto; and upon the caveat of Lee Hutchins 
to the probate of the said last will and testament; and upon the 
answer of the said executors to the said caveat; 

And it appearing to the Court that no contest is raised bv any 
party in interest as to the formal execution of the said last will and 
testament; 

And it further appearing to the Court that no other caveat has 
been filed in the said cause, and that all of the parties in interest 
are before the Court either by personal service or by publication; 

Tt is, this 20th day of November, 1912, adjudged and ordered 
that formal proof, as required by law, be made to the Court by 
said executors of the execution in due form of law of the said last 
will and testament by the said Stilson Hutchins, and that the fram¬ 
ing of issues upon the caveat herein be postponed until the further 
order of the Court. 

THOS. H. ANDERSON, 

Justice. 

(Endorsement: Order fixing formal proof of will. Filed No¬ 
vember 20, 1912. James Tanner, Register of Wills, D. C. Clerk 
of Probate Court. 
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201 ^ This cause came on to be heard pursuant to an order of this 
Court, passed in said cause on the 20th day of November, 

1912, adjudging and ordering that formal proof as required by law 
of the execution in due form of law of the last will and testament of 
Stilson Hutchins, dated the 26th day of October, 1910, be made by 
\\ alter Stilson Hutchins and Charles L. Frailey, two of the executors 
of said last will and testament, and said proof of said execution hav¬ 
ing been made by them by the testimony of Norman W. Klopfer, one 
of the subscribing witnesses to the said last will and testament, and 
proof having been further made by the testimony of Walter Stilson 
Hutchins that the other subscribing witness, Mary E. Trussed is a 
citizen and resident of the Dominion of Canada, and now therein; 
and proof having been further made by the testimony of Augustus 
S. Worthington that prior to the execution of said will, and at the 
direction of the said Stilson Hutchins, he wrote therein and on the 
first page thereof the following words in ink, “My executors herein¬ 
after named,” and the further words, “My sons Walter S. Hutchins 
and Lee Hutchins, and Charles L. Frailey,” and thereupon and upon 
consideration of the said testimony the Court finds as follows: 

First. That the subscribing witness Mary E. Trussed is now out 
of the United States and that her signature as such subscribing wit¬ 
ness has been duly proven: 

Second. That the said paper writing purporting to be the 

202 last will and testament of the above named Stilson Hutchins, 
dated on the 26th day of October, 1910, and filed in the Office 


of the Register of Wills of the District of Columbia on the 24th day 
of April, 1912, and now before the Court, was properly executed in 
due form of law by the said Stilson Hutchins upon the said 26th day 
of October, 1910, before both of the subscribing witnesses thereto. 

Third. That the words written in ink upon the first page of the 
said last will and testament were written by the said Augustus S. 
Worthington at the direction of the said testator before the aforesaid 
execution bv him of the said last will .and testament. 


Wherefore, it is, this 27th day of November, 1912, by the Court, 
upon consideration of the said testimony, adjudged, ordered and 
decreed that the said paper writing bearing date as aforesaid, and 
purporting to be the last will and testament of the said Stilson Hutch¬ 
ins, was properly executed by him in due form of law, and that the 
same in its present physical shape was signed and published by him 
on the 26th day of October, 1910, as and for his last will and testa¬ 
ment in the presence of both of the subscribing witnesses who in his 
presence, and in the presence of each other, then and there witnessed 
the same at his request. 

THOS. H. ANDERSON, 


Justice. 


(Endorsement : Decree of Court adjudicating proper-formal execu¬ 
tion of will of Stilson Hutchins. Filed November 27, 1912. James 
Tanner, Register of Wills, D. C. Clerk of Probate Court.) 
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203 Additional Designation of Record. 

The Clerk will please include in the transcript of record for appeal 
upon the appeal of Lee Hutchins from the judgment entered herein 
May 28, 1920, the following additional papers not embraced in the 
appellant’s, Lee Hutchins’, designation of record: 

1. The answer of Walter S. Hutchins and Charles L. Frailey, 
executors, filed June 20, 1912, to the caveat of Lee Hutchins. 

2. The answer of Walter S. Hutchins individually filed July 10, 
1912, to the caveat of Lee Hutchins. 

3. The order filed November 20, 1912, and signed by Thomas H. 
Anderson, Justice, on that date, holding all parties in interest were 
before the court and ordering formal proof of the due execution of 
the will of Stilson Hutchins. 

4. The order signed by Thomas IL Anderson, Justice, filed No¬ 
vember 27, 1912, adjudicating and decreeing, under date of Novem¬ 
ber 27, 1912, that the last will of Stilson Hutchins dated October 26, 
1910, had been properly executed by said Stilson Hutchins in due 
form of law’. 

CHAS. H. MERILLAT, 
HENRY E. DAVIS, 

Attorneys for Walter S. Hutchins and Charles L. Frailey, 

Executors, and Walter Stilson Hutchins. 


(Endorsement: Additional Designation of Record. Filed July 12, 
1920. James Tanner, Register of Wills, D. C. Clerk of Probate 
Court.) 

204 Supreme Court of the District of Columbia, Holding a 

Probate Court. 

District of Columbia, to wit: 

I, Wm. Clark Taylor, Deputy Register of Wills for the District of 
Columbia, Clerk of the Probate Court, do hereby certify the foregoing 
pages, numbered from 1 to 203, inclusive, to be true copies of the 
originals of certain papers on file in the office of the Register of Wills, 
Clerk of the Probate Court, in case No. 18,983, estate of Stilson Hutch¬ 
ins, deceased, w’herein Lee Hutchins is appellant, and Walter Stilson 
Hutchins and Charles L. Frailey are appellees, the same constituting 
a full, true and correct transcript of record of proceedings had in said 
cause according to the rule of the Court of Appeals and to the Desig¬ 
nations of counsel filed therein and made a part hereof. 

I further certify, That the Supersedeas Undertaking for appeal, 
in the penalty of Twenty-five Thousand dollars, was duly filed by 
said appellant, and approved by said Court on the 28th day of May, 
A. D. 1920. 
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In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of the said Probate Court, this 13th day of July, A. D. 1920. 

WM. CLARK TAYLOR, 

[Seal of Supreme Court of the District of Columbia.] 

Deputy Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3424. Lee Hutchins, appellant, vs. Walter Stilson Hutchins et al. 
Court of Appeals, District of Columbia. Filed July 14, 1920. Henry 
W. Hodges, Clerk. 
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